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Abstract

The views of the contemporary criminal law doctrine have been emphasizing the
importance of finding adequate criminal legal instruments of state response to organized
crime for more than a decade, primarily bearing in mind the danger this form of crime
poses to the contemporary, democratic society. The adequacy of the state response to
organized crime requires a number of instruments that should be effective in the strategic
field, in the field of ratified international documents, amended legal texts, which in the
future would contribute to an even more effective fight in the field of detecting, proving
and conducting proceedings for organized criminal offences. Taking into account the
degree of danger of organized crime to modern society, including the criminal offence of
forming a group for the purpose of committing crimes, it is necessary to react in all the
fields mentioned above, especially with regard to the process of accession to the European
Union.

The authors analyse the legal characteristics of the criminal offence of forming a
group for the purpose of committing criminal offences, which is one of the basic types of
criminalisation associated with organized crime. The authors also analyse the normative
and practical measures that are a prerequisite for a more effective fight against organized
crime and an important stepping stone on Serbia’s path to the European Union.

Key words: organized crime, forming a group for the purpose of committing
criminal offences, European Union, criminal charges, Prosecutor's
Office for Organized crime.
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YAPY/KUBAIBE PAIU BPIHIEIbA KPUBUYHUX JEJIA
KAO CABPEMEHA INIPETHHA JEMOKPATCKOM
APYHITBY — HOBU U3A30BU
Y IIOCTYIIKY TPUCTYIHAIBA PEITIYBJIMKE CPBUJE
EBPOIICKOJ YHUJHU

AnCTpaKT

CTaBOBH caBpeMeHE JOKTPUHE BHIIE O] jeAHE JeLeHje YKa3yjy Ha 3Hauaj poHalia-
JKeha aJJeKBaTHUX KPUBUYHOIPABHUX MHCTpyMEHaTa Jp)KaBHE peakiyje Ha OpraHu30Ba-
HH KPUMHUHAJIUTET, 1ona3ehu o1 0racHOCTH Kojy 0Baj OOMK KpHMHUHAIIMTETA PEICTaBIba
3a CaBPEMEHO, IEMOKPATCKO APYIITBO. AJICKBATHOCT Jp)KaBHE PeaKliyje Ha OpraHU30BaHU
KPUMUHAIUTET 3aXTeBa BEJIMKK OpOj MHCTpyMEHaTa Koju Om Tpebano ma Iemyjy Ha
CTPATCLIKOM IIOJbY, MOJbY PATH(GUKOBAHMX MelyHapOAHMX JOKyMEHATa, H3MEHCHHX
3aKOHCKUX TEKCTOBA, KOjH OM y MEPCIEKTHUBU NONPHHENH joil eduxacHujoj 6opou Ha
H0JbY OTKPHBaha, JOKAa3UBaka M CIPOBOhEY MOCTYNaKa 3a KpHBHUYHA Jiejla OpPraHn30Ba-
HOT KpUMHHaIUTeTa. Y3uMajyhu y 003Up CTeneH ONacHOCTH OpraHM30BaHOT KPUMIHAIIH-
TeTa 10 CaBPEMEHO JAPYIITBO, YKIbYUyjyhy 1 KpUBHYHO N0 yAPYXKUBAba paayl BpIICHa
KPUBHYHKX JieJIa, HEONXOAHO je pearoBaTd Ha CBHM IIPETXOAHO HMOMEHYTHM IOJbUMa,
noceOHO y TIpoliecy NMpHCTyHama EBporickoj yHHjU. AyTopH y paiy aHaIU3Hpajy 3aKOH-
cKa oberne)kja KpUBUYHOT JIeNia YAPYKUBAKE paay BpIICHa KPUBHYHHX JIeNIa, KOje Tpes-
CTaBJba je[HY O OCHOBHHX WHKPHMHHAIMja MOBE3aHUX Ca OPraHM30BaHMM (opmama
KpMMHHAJIUTETa, Ka0 U Mepe Ha HOPMAaTMBHOM M IPaKTUYHOM IUIaHy KOje Cy YCJOB 3a
eduxacHujy 60pOy NMpOTMB OPraHU30BaHOI KPHMHHAIMTETA M Ba)KHA IPETIOCTaBKa Ha
eBporickoM ryty Cpbuje.

KibyuHe peun:  OpraHH30BaHM KPUMHHAIMTET, YAPYKUBAKE Pl BPIICHA
KpPUBUYHHX jena, EBporicka yHuja, KpUBHYHA NIpHjaBa,
Tyxunamreo 3a OpraHU30BaHU KPUMUHAI.

INTRODUCTORY REMARKS

The criminalisation of the act of forming a group for the purpose of
committing criminal offences protects both the public order and peace. The
very alliance of certain persons to commit serious crimes is dangerous
enough to require social reaction and criminalisation (Vukovi¢, 2007, p. 179).
Criminal legal protection here moves back, to the previous stage - the stage
of preparing the delict. In this way, a significant preventive effect is also
achieved, since it is possible to punish the organizer or a member of a
particular group, regardless of whether the act involving the criminal plan
around which the group was assembled has actually been executed (Vukovié,
2007, pp. 179-180). At the same time, this act is also a typical offence in the
field of organized crime, because, logically, almost every act that can be
considered a part of organized crime stems from the previous offence of
forming a group for the purpose of committing criminal offences, i.e. it is
intrinsically linked to it (Skuli¢, 2015, p. 254). Despite its very limited use in
practice, prescribing such a delict is a significant tool in the fight against
organized crime.
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LEGAL CHARACTERISTICS OF THE CRIMINAL OFFENCE OF
FORMING A GROUP FOR THE PURPOSE
OF COMMITTING CRIMINAL OFFENCES
(ARTICLE 346 OF THE CRIMINAL CODE)

The offence referred to in Article 346 of the Criminal Code has, in
addition to its basic form, certain lighter and more serious forms.

The execution of the basic form (Criminal Code, 2005, Article 346,
paragraph 1) consists of organizing a group aimed at committing criminal
offences for which a sentence of imprisonment of three years or more severe
punishment may be imposed, unless for such organizing a more severe
punishment is provided for by the law. Organizing involves the creation of a
new, hitherto non-existent form of association, or the use of an existing one
that changes the basic function of action, or, in addition to the existing ones,
the function of committing criminal offences as the basic one is added
(Stojanovi¢, Deli¢, 2017, p. 277). Organizing can be accomplished by various
activities, such as recruiting other persons, creating a plan of action, gaining
funds for the operation of a group, training members for committing criminal
offences, and the like (Lazarevi¢, 1995, p. 746). The exploitation of a pre-
existing form of criminal association basically implies giving new content to
such an association, or substantially modifying it, so that it is transformed
into a new organizational form having a criminal character (Skuli¢, 2015, p.
257). The organizer himself does not have to be a later member of the group.
However, even a person who, at the time of the formation of the group, is an
ordinary member and later acquires a decisive role in the pursuit of criminal
goals cannot be considered an organizer (Vukovi¢, 2007, p. 182).

A group is considered to consist of at least three persons connected for
the purpose of perpetual or intermittent commission of criminal offences, and
the group does not have to have defined member-roles, continuity of
membership or a developed structure (Criminal Code, 2005, Article 112,
Paragraph 22). The existence of a group requires certain organization of its
members, but it does not require that they are more closely connected, nor
does it require a higher degree of organization. Such an organization is, by
the nature of things, necessary for the joint action of several persons, which
amounts to the prior agreement of three or more persons to jointly commit
crimes (Kraus, 1978, p. 773). Spatial cohesion of the group members is not
necessary, so it is not a condition for criminal activity to be carried out
exclusively in the territory of our country. Moreover, certain forms of
organized crime imply the international character of a criminal organization
(Vukovi¢, 2007, p. 183-184). Whether the organizer will know all the
members of the group or just some of them, as well as whether the members
of the group will know each other or only some of them depends on the way
the group is organized and the methods of action, and especially the degree of
conspiracy that is sought (Kraus, 1981, p. 676).
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Organizing a group should aim at committing criminal offences.
These offences are not closely defined, except that they are criminal offences
for which a sentence of imprisonment of three years or more may be
imposed. However, a certain type of criminal offence that the group will
commit must be determined (Lazarevi¢, 1995, p. 747). The commission of
criminal offences may not be the sole aim of the group, but it must be the
dominant, central activity of the group (Vukovi¢, 2007, p. 185). In our
literature, there are two different views regarding the legal nature of this
characteristic relating to the gravity of the offence. On the one hand, this is an
objective condition of criminalisation, i. e. a feature of a legal description of
an act that does not have to be covered by the perpetrator's guilt. The second
understanding starts from the view that it is a normative feature of the crime,
which, in plain words, must be reflected in the perpetrator's consciousness
(Vukovi¢, 2007, p. 186-187).

An additional condition for the existence of this criminal offence is
that the law does not provide for a more severe penalty for such organizing.
This act is therefore of a subsidiary nature and will not exist unless the
legislator has imposed a more severe penalty for similar activity (organizing),
with additional conditions. For example, the legislator provides more severe
penalties than the ones referred to in Article 346 of the Criminal Code for the
creation of a group for the purpose of committing certain criminal offences
against the constitutional order and the security of the Republic of Serbia
because of the nature and gravity of those offences, so they would only be
liable for such a severe offence.

The criminal offence is considered to be completed by the very
creation of the group and it is not necessary that a specific crime is actually
committed, for the purpose of which the group is organized. In the case of
the commission of any of the planned acts, there will be a concurrence of
criminal offences, association for the purpose of committing the criminal
offences and the committed or attempted act. This view is undeniable in
science and it is justified by the view that the group is organized for the
purpose of committing an indefinite number of crimes and that it does not
cease to exist by committing an individual crime (Atanackovié, 1981, p.
542; Stojanovi¢, 2017, p. 997). Previously, it was considered that the
organizer was responsible not only for this crime, but also for any act that
was committed in the implementation of the criminal plan of the
association, even if they did not participate in it as a perpetrator, co-
perpetrator, abettor, or aider. This was made possible by certain provisions
of the General Part. Namely, in our earlier criminal legislation there was a
special case of complicity called organizing a criminal association. Under
current rules, something like that is not possible.*

1 According to the Article 26 of the Criminal Code of the FRY, as previously
applicable, an organizer is a person who creates or exploits an organization, gang,
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Imprisonment between six months and five years is foreseen for
the basic form of the criminal offence.

A more serious form of the crime is provided for in paragraph 2 and
defined as committed by the organizer of the organized criminal group,
unless the law provides for a more severe penalty for such organizing.
Pursuant to Article 112, paragraph 35 of the CC, an organized criminal group
is a group of three or more persons, which exists for a certain period of time
and acts by agreement with the purpose of committing one or more criminal
offenses for which imprisonment of four years or more severe imprisonment
is imposed, for direct or indirect gain of financial or other benefits. This form
of crime is punishable by one to eight years in prison. Like the basic form,
this more severe form will only exist unless a heavier penalty is prescribed
for such organizing, so there is legal subsidiarity here as well.

Paragraphs 3 and 4 provide for less severe forms of the offense
consisting of belonging to a group or an organized criminal group. Becoming
a group member in this sense means accepting one’s participation in
achieving the goals of the group and expressing one’s agreement to
participate in the group. A member is an individual who is aware that he or
she has become a member of the group and is willing to participate in the
group's activities (Lazarevi¢, 1995, p. 746). A member of the group will be
sentenced to prison from three months to three years, whereas a member of
an organized criminal group will be sentenced to prison from six months to
five years. Belonging to a group, i.e. to an organized criminal group, involves
actually joining it and acting in accordance with its interests and goals
(Stojanovi¢, Deli¢, 2017, p. 278). In this form, forming a group for the
purpose of committing criminal offenses is a perpetual criminal offense -
accession to the association creates a continuous unlawful situation which the
member willingly maintains or continuously prolongs with his or her actions
(Vukovi¢, 2007, p. 183). The literature points out that membership requires a
longer period of time and a more lasting character of association with the
group. One-off activities alone are not sufficient to establish the status of
members, but continuous activity within the group is not necessary either. A
member does not have to be the perpetrator or accomplice in every single act
undertaken by other members of the criminal organization. It is also
sufficient to carry out general, logistical tasks without the knowledge of
particular planned acts - e.g. working on relations with other criminal groups
or recruiting future members of the association (Vukovi¢, 2007, p. 183). The
offense is in itself done by the act of joining the group.

conspiracy, group or other association for the purpose of committing criminal
offences. According to this provision, the organizer is punished for all criminal
offences arising from the criminal plan of these associations as if he had committed
them, regardless of whether he was directly involved in the execution of any of those
acts (Srzenti¢, Staji¢, Lazarevi¢, 2000, p. 266).
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The qualified form of act (Criminal Code, article 346, paragraph 5)
exists if the organization, i.e. membership, refers to a group or organized
criminal group, which has the purpose of committing criminal offenses
for which a sentence of twenty years' imprisonment or thirty to forty
years' imprisonment may be imposed.? The organizer of the group or
organized criminal group shall be punished by imprisonment not less than
ten years or imprisonment between thirty and forty years, whereas a
member of the group or organized criminal group by imprisonment
between six months and five years.

With regard to the subjective plan, all forms of acts imply the
existence of intent. The perpetrator must be aware that he or she is
organizing or belonging to an association that aims to commit crimes. The
intent of the organizer, therefore, includes the awareness that he creates a
group aimed at committing criminal offences, and with membership, that
he has become a member of an association organized for the purpose of
committing criminal offences (Lazarevi¢, 1995, p. 747). The members of
the group or the organizer do not need to be aware of the total number of
members of the group or know each one in person (Vukovi¢, 2007, p. 186).

For certain criminal political reasons, the legislator also provided for
the privileged forms of this crime in paragraphs 6 and 7. The first milder
form refers to the organizer. An organizer of a group or organized criminal
group who, by uncovering a group or organized criminal group or otherwise
prevent the commission of criminal offences for the purpose of which the
group or organized criminal group is organized, shall be punished by
imprisonment for a term not exceeding three years, and may be released from
punishment. The uncovering of an association means informing the
prosecution body of its participants (organizers and members) (Vukovic,
2007, p. 187). It is somewhat open to the question whether such repentant
activity of the organizer is possible only before the group (organized criminal
group) has already participated in the commission of one or more criminal
offences, or if privilege is possible even after e.g. years of involvement in the
group's criminal activities. Although this is not precisely specified in the legal
text, certain methods of interpretation indicate that it is necessary that the
detection or other prevention of the commission of criminal offences should
be realized prior to the commission of any criminal offence (Vukovi¢, 2007,
p. 187).

Another milder form refers to a member of a group, or organized
criminal group. A member of a group or organized criminal group who
uncovers a group or organized criminal group before committing an

2 The 2019 Criminal Code Amendment Act provides for life imprisonment instead of
thirty to forty years imprisonment, so that the appropriate intervention was also made
in the text of the offense under Article 346. These amendments enter into force on 1
December 2019
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offense as its member shall be punished by a fine or imprisonment for up
to one year, and may be released from punishment.

The basis for privilege is the real remorse of the organizer or the
group member. The criminal political significance of this provision is to
stimulate the organizers and members of a criminal association to prevent
the criminal organization from committing criminal offenses in a timely
manner by reporting it to the competent state authorities. While it is
sufficient for the organizer to disclose the association or otherwise
prevent the execution of the act for the purpose of which the association
was organized, a member of the group must not commit any of the acts
covered by the group plan (Vukovi¢, 2007, pp. 187-188).

CRIMINAL LEGAL INSTRUMENTS OF STATE RESPONSE TO
ORGANIZED CRIME AND THE CRIMINAL OFFENSE OF FORMING
A GROUP FOR THE PURPOSE OF COMMITTING CRIMINAL
OFFENSES - NEW CHALLENGES TO EU ACCESSION

The Republic of Serbia faces serious challenges in terms of amending
legal texts, drafting strategic documents, and taking a proactive approach to
the fight against organized crime. Accordingly, Serbia has successfully
responded to most of the requirements foreseen by the European
Commission. Namely, a considering the degree of improvement of the
normative framework of the Republic of Serbia, with regard to the previously
presented documents, can best be seen through their analysis. In analyzing
the issue at hand, particular attention will be paid to the recommendations
made by the European Commission as primary in the Screening Report for
negotiation chapter 23: Justice and Fundamental Rights, July 28, 2014.2

In response to the Screening Report for Negotiation Chapter 23
(Kolakovi¢-Bojovi¢, 2016), the Republic of Serbia, among other things,
adopted: the National Judicial Reform Strategy 2013-2018,* the Action Plan
for the Implementation of the National Judicial Reform Strategy 2013-2018
and the Action Plan for Chapter 23> adopted by the Government of the
Republic of Serbia on April 27, 2016.

® Screening Report for Negotiation Chapter 23: Justice and Fundamental Rights,
available at: http://seio.gov.rs/upload/documents/eu_dokumenta/Skrining/Screening%
20Report%2023_SR.pdf, accessed on July 19, 2019.

4 The National Judicial Reform Strategy for 2013-2018 was adopted by the National
Assembly of the Republic of Serbia on July 1, 2013, while the Government of the
Republic of Serbia on August 31, 2013 adopted an Action Plan for the Implementation of
the National Judicial Reform Strategy for the period 2013-2018.

% Action Plan for Chapter 23, available at: http://www.mpravde.gov.rs/files/Akcioni%
20plan%20PG%2023.pdf, accessed on August 19, 2019.


http://www.mpravde.gov.rs/files/Akcioni%20plan%20PG%2023.pdf
http://www.mpravde.gov.rs/files/Akcioni%20plan%20PG%2023.pdf
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Taken from the aspect of the realization of the preventive and
repressive aspects of organized crime criminal policy, we will analyse the
legal framework of criminal legal response in the process of accession to
the European Union. Namely, the Action Plan for Chapter 23 regulates
the key areas that need to be changed through three segments: the
judiciary area, the fight against corruption and fundamental rights. Each
of these segments sets out recommendations, impact indicators and end
results in the field of more successful criminal legal response to the fight
against organized crime.

Within the judiciary and fundamental rights, there are procedural
guarantees for a more effective fight against organized crime, which
primarily include amendments to the Criminal Procedure Code (Criminal
Procedure Code, 2011) (Bejatovi¢, 2014; Skuli¢, 2014a), setting up an
adequate monitoring mechanism for the implementation of the CPC and
compliance with the CPC with European standards. Namely, the CPC
(Skuli¢, 2014b), as a key instrument for combating organized crime, through
the provisions on special evidentiary actions, special conditions for the
examination of witnesses and experts, the temporal determinants of
organized crime cases, greatly contributes to a more efficient fight, but also
raises questions of adequate monitoring mechanism over the implementation
of the CPC posed by the European Commission, especially in view of the
changes that have occurred with the adoption of the new CPC, first of all by
introducing a prosecutorial investigation and efficiency issues (Bejatovic,
2015) of criminal procedure. According to recommendation No. 1.3.10 from
the Action Plan, it is necessary to establish an adequate mechanism for
monitoring the implementation of the CPC, which through the impact
indicators and the results of the measures implemented, is determined
through the commission for monitoring the implementation of the Criminal
Procedure Code, which should report to the Commission regarding the
implementation of the National Judicial Reform Strategy for the period 2013-
2018 and receive a positive assessment by the European Commission on this
issue. This particularly emphasizes the improvement of the efficiency of
criminal proceedings in general, as well as criminal proceedings for
organized crime offenses. Also, a very important segment of the
improvement of the normative framework, but also of compliance with the
European standards, is set through fundamental rights in the Action Plan, i.e.
procedural guarantees (3.7.1.1. of the Action Plan), which, as a
recommendation, provide for the reform of the defence provisions, the
exercise of the right to a fair trial, but also to strengthen procedural
guarantees, such as the presumption of innocence (3.7.10 of the Action Plan
for chapter 23, 2016). Accordingly, among other things, it is necessary to
pass a Law on Free Legal Aid (Cvorovi¢, 2017), which was done, i.e. the
realization of the fair process through equality of arms, which is an extremely
important implication of the fair process in cases of organized crime. Also,
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compliance with European standards, the Directive 2013/48/EU, is necessary
with regard to strengthening the right of access to a lawyer for suspects and
defendants without delay and before any hearing by the investigating
authorities in criminal proceedings.

In addition to the reform of the CPC, one of the significant
instruments for achieving efficiency is the specialization of the organs for the
detection and prosecution of organized crime offenses (Mijalkovi¢, Cvorovié
& Turanjanin, 2019), including the criminal offense of forming a group for
the purpose of committing criminal offences. This has been achieved by
adopting the new Law on Organization and Jurisdiction of State Authorities
in Suppression of Organized Crime, Terrorism and Corruption® (Mijalkovié,
Cvorovié, 2018), hereinafter referred to as LOJSASOCTC. Namely, many of
the recommendations in the Action Plan relate to securing independent,
effective and specialized bodies (2.3.2. of the Action Plan for chapter 23,
2016) for prosecuting organized crime, corruption, strengthening
independence measures, but also taking a proactive approach to improving
cooperation and exchange of information between specialized bodies, better
interconnection of databases, etc. Another recommendation (2.3.2.2. of the
Action Plan for chapter 23, 2016) pertains to the amendment of the Law on
Organization and Jurisdiction of State Authorities in Suppression of
Organized Crime, Corruption and other Severe Criminal Offences,” which
was accepted by adopting a new legal text. In the new legal text
(LOJSASOCTC) the recommendations from the Action Plan (2.3.2.4. of the
Action Plan for chapter 23, 2016) were implemented by introducing a
financial forensics service (LOJSASOCTC, 2016, Article 19), a liaison
officer (LOJSASOCTC, 2016, Article 20) and forming task forces
(LOJSASOCTC, 20186, Article 21).

In addition to the legal framework, a more effective fight against this
form of crime is determined by the Strategic Framework, which in the
process of accession to the European Union made a number of novelties.
When it comes to organized crime, including the criminal offence of
forming a group for the purpose of committing criminal offences, it is
common knowledge that their actions are generating large profits and
enormous financial power that affect all spheres of life, from the social to
the political sphere, and that the seizure of the proceeds of crime should be
one of the key instruments in the fight against organized crime within the
strategic and legal framework. In this way, the organized criminal group

® Law on Organization and Jurisdiction of State Authorities in Suppression of Organized
Crime, Terrorism and Corruption, ‘Official Gazette of the RS', No. 94/2016.

" Law on Organization and Jurisdiction of State Authorities in Suppression of Organized
Crime, Corruption and other Severe Criminal Offences, ‘Official Gazette of the RS’, No.
42/2002, 27/2003, 39/2003, 67/2003, 29/2004, 58/2004 — separate law, 45/2005, 61/2005,
7212009, 72/2011- separate law, 101/2011- separate law and 32/ 2013.
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would gradually be destroyed and eventually disappear, thus achieving the
international legal affirmation "that no one can become rich by committing
crimes". Accordingly, the requirements of the European Commission to
combat this form of crime more effectively have largely concerned the
effective and permanent confiscation of property resulting from crime
(2.3.5. of the Action Plan) and the improvement of the national framework.
The European Commission has set as a primary requirement the adoption
of the Law on Amendments to the Law on Seizure and Confiscation of
Proceeds from Crime, in accordance with the previously conducted
efficiency improvement analysis, based on EU Directive 2014/42 (2.3.5.1.
of the Action Plan of the Action Plan for chapter 23, 2016). Accordingly,
the Law on Amendments to the Law on Seizure and Confiscation of
Proceeds of Crime was adopted (Law on Seizure and Confiscation of
Proceeds of Crime, 2013). Also, the Financial Investigation Strategy for
2015-2016 was adopted (Financial Investigation Strategy for 2015-2016,
2015), as well as the National Strategy on Anti-Money Laundering and
Combating the Financing of Terrorism (National Strategy on Anti-Money
Laundering and Combating the Financing of Terrorism, 2008) and the
National Strategy for Fight against Organized Crime (National Strategy for
Fight against Organized Crime, 2009), etc.

In order to function in an adequate criminal policy of combating
organized crime, the above reformed legal texts and the adopted Strategy
must meet the contemporary requirements of combating this form of crime,
it must be applicable, the organization and functioning of courts,
prosecution and the police must be adequate, and the mutual cooperation of
specialized bodies must be in accordance with the legal norm and with the
aim of achieving the desired efficiency during pre-trial and criminal
proceedings. The consideration of adequacy of the reformed framework of
Serbia can best be seen through the practical application of the legal norm,
i.e. the statistical indicators of criminal charges filed, criminal proceedings
instituted and indictments filed by the Prosecutor for Organized Crime for
the criminal offence of forming a group for the purpose of committing
crimes and other organized criminal offences in 2019.
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Diagram 1. Number of criminal charges filed in 2019 by the Prosecutor's
Office for Organized Crime for the criminal offence of forming a group
for the purpose of committing criminal offences compared to the number
of persons against whom charges were filed

Number of investigations initiated and
crimes for which they were initiated

M 350 (4) of the CC of RS
M 246 (4) of the CC of RS
346 of the CC of RS

Diagram 2. Ratio of criminal offences in 2019 initiated by the
Prosecutor's Office for Organized Crime against a total of 62 persons
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346 of the CC of RS against 32 persons 350 (4) against 8 persons
Diagram 3 Number of indictments filed in 2019 by the Prosecutor's
Office for Organized Crime for criminal offences of forming a group for
the purpose of criminal offences and illegal crossing of the state border
and people smuggling

According to the statistic indicators for 2019 of the Prosecutor's Office
for Organized Crime, 19 criminal charges were filed against 110 persons for
the criminal offence of forming a group for the purpose of committing
criminal offences. In total, 13 investigations were initiated against 62
persons, of which 9 investigations were initiated for the criminal offence of
forming a group for the purpose of committing criminal offences alongside
some other criminal offence from the Criminal Code of the Republic of
Serbia; 1 investigation was initiated for the criminal offence of illicit
production and marketing of narcotic drugs, but from paragraph 4 of the
Criminal Code; and 3 investigations were initiated for the criminal offence of
illegal crossing of the state border and people smuggling from paragraph 4 of
the CC. As for the indictments, 21 indictments were filed against 32 persons
for the criminal offence of forming a group for the purpose of committing
criminal offences alongside some other criminal offence from the Criminal
Code of the Republic of Serbia, whereas 8 indictments against 8 persons
were filed for the criminal offence of illegal crossing of the state border and
people smuggling from paragraph 4 of the Criminal Code of the Republic of
Serbia.

The reformed normative framework, the specialization of state bodies
for detecting, proving and prosecuting organized crime, including the
criminal offence of forming a group for the purpose of committing criminal
offences, represents a great step for Serbia in the process of accession to the
European Union, but also the necessity to continue its work in order to create
even more efficient normative foundations that will more adequately respond
to contemporary challenges posed by organized crime.
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CONCLUSION

Although not often applied in practice, the crime of forming a group
for the purpose of committing criminal offences is undoubtedly an important
tool in the fight against organized forms of crime. It is almost impossible to
imagine committing any organized criminal offence that would not be linked
to this criminalization. The criminalization allows punishing not only the
organizer of a group that aims to commit crimes of a certain gravity, but it
also allows for the punishing of the membership to the group, regardless of
whether or not one or more of the crimes for which the group was created
was actually committed. This demonstrates the willingness of the state to act
preventively in this area, threatening to punish a person for an essentially
preparatory activity. In that sense, it can be said that there is full legitimacy
for such criminalization, i.e. that from a criminal political point of view, it has
been justifiably prescribed by the legislator.

The Republic of Serbia has made a significant effort to adapt its
normative framework to European requirements on its path to the
membership in the European Union. The newly introduced substantive and
procedural mechanisms for combating organized crime undoubtedly show
not only the willingness to persevere in the path of alignment with the
European standards, but also to more successfully combat this form of crime.
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Nacionalna strategija za borbu protiv organizovanog kriminala, ,,Sluzbeni glasnik RS”, br.
23/09.

Izvestaj o skriningu za pregovaracko poglavlje 23: Pravosude i osnovna prava, available at:
http://seio.gov.rs/upload/documents/eu_dokumenta/Skrining/Screening%20Report
%2023_SR.pdf, accessed on August 19, 2019.

YAPYXKUBAIBE PAIU BPHIEIbA KPUBUYHUX JEJIA
KAO CABPEMEHA ITPETHHA JEMOKPATCKOM
APYHITBY — HOBU U3A30BU
Y IIOCTVYIIKY ITPUCTYIIAILA PEITIYBJIMKE CPBHJE
EBPOIICKOJ YHUIJU

MBan Boxuh', parana qBOpOBI/Ihz
YVhuusepsurer y Beorpany, Ipasuu daxyirer, Beorpax, Cpouja
ZKpI/IMI/IHaJ'lI/ICTI/IlIKO-HOIII/ILII/IjCKI/I yHauBep3uret, beorpan, Cpouja

Pe3ume

Kpumunamurer yormire, a moceOHO HBeroBe opraHu3oBaHe (popme, Koje moapasyme-
Bajy YUYECTBOBaKEC Y KPUMHHAIIHO] aKTUBHOCTH Beher Opoja JbyIH, y3 Mame WM BHUIIEC
M3paKeHY CIIPEry ca CTPYKTypamMa Jip>kaBHE BIIACTH, PEACTaBIbajy U3y3eTHY ONACHOCT 10
caBpeMeHo npymTBo. Ctora je m3rpaima e(pUKacHOI MEXaHW3Ma 3a CyNpOTCTaBIbambe,
Kako Ha HOPMATHBHOM TaKO M Ha MPAKTHYHOM IUIaHY, O] MPECYIHOr 3Ha4aja y Oopou
MPOTHB OPraHW30BaHOT KpuMHUHAIMTeTa. Pemyomka Cpbuja je, 6apeMm kana je ped o 3a-
KOHOJIABHOj aKTHBHOCTH, NPE/Ty3ena 3Ha4ajHe KOpake y HacTOjarby Jja aieKBaTHO OATOBO-
PY Ha MPETHE OPraHM30BaHUX KPUMHHAIHKUX TPpyIa 110 HHTepece noperka. Ocum orosa-
pajyhux mepa u nHKpuMHuHaIMja y KpUBUYHOM 3aKOHUKY, NpeBUl)EHN Cy U pEleBaHTHH
MeXaHHU3MH y 3aKOHHKY O KPHBHYHOM IIOCTYIIKY, & HOpMaTHBHHU OKBHD je oborahieH ycBa-
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jameM 3aKoHa 0 Ofy3UMamy MMOBHHE NPOUCTEKIIC M3 KPUBHYHOT Jiejla, Kao U 3aKoHa O
OpraHM3alMji M HaIJIeKHOCTH Ip)KaBHUX OpraHa y Cy30Hjamby OpraHH30BaHOI KpH-
MHHaJa, TepOpU3Ma U KOpYIIHje.

Ha cBom myty ka umanctBy y EBporckoj yHuju, a kao oarosop Ha M3Bemraj o
ckprHHHTY EBporicke komucuje 3a mperosapadko moriasibe 23, Pemybmuka Cpbuja je,
mmely ocraior, nonena: Haronanuay Crparerujy pedopme npaBocyha 3a meprox 2013—
2018. rox., AkimoHH TUTaH 3a cpoBolere Harmonanae crparernje pedopme npasocyha
3a mepuon 2013-2018. ro. 1 AKIMOHY TIIaH 3a NoraBike 23, koju je Brnana Pemry6nmke
Cpbwuje ycBojma 27. anpuia 2016. rox.

AHaNIM3UPaHO KPUBUYHO €O YAPYXKUBamka Paay BplIeHmha KPUBHUHHX JeTa, IpeMa
PaHMjOj TEPMHUHOJIOTHjHU, 3JI0YHMHAYKO YAPYKHBAaHE, jeCTe HE3a00MNIa3HO NIeo y chepu
OPraHU30BAaHOT KPUMUHAIUTETA, jep je TOTOBO HE3aMHCIMBO OMIIO KAKBO OPTaHM30BaHO
BpILICHE KPUBHYHUX JIENa, a Jla IPETXOAHO HHCY OCTBapeHa oOelexja OBE MHKPHMU-
Harmje. OHo omoryhaBa kKaKmaBame JIMIA Koje OpraHu3yje TPYITy 3a BPIICHE KPUBUIHUX
Jena onpelheHe TeKUHE, HE3aBUCHO O TOTa J1a JIM je 3aMCTa U YYUEEHO HEKO KPHBUYHO
JIeJIO Pajiyl YMjer BpILICH:A je YAPYKEeHhe CTBOPEHO, TAKO J1a IIPEeCTaBiba ASUKT IPEIpexy,
KOje CYIITMHCKH KaKIbaBa jeHY MNpUIpPEeMHY pammy. OcuM opraHmzaropa, Ka3HOM
3aTBOpA je 3anpeheHo M NPHIaIHHUIITBO TPyNH. ako 0BO KPpUBHYHO JEO HHUjE YECTO y
cyackoj mpakcu (y 2018. rogmam 6wno je 19 ocyhyjyhux omiyka), oHO mpencraBiba
3HAYajHO CPEACTBO Y OOpOHM MPOTUB OPraHU30BAHOT KPUMHHAIUTETA.

Pecdopmrcann HopMaTHBHE OKBHp, CIELHjajn3alija IpKaBHUX OpraHa OTKPHBAmba,
JOKa3uBamba W Bolema IOCTYyINKa 3a KPUBHYHA Jella OPTaHM30BAaHOT KPHMHHAINTETA,
YKIbY4yjyhn KpUBHYHO JENO YAPY>KHBAma Pajyl BpLICHma KPHBHYHHX JIENIA, NPEICTaBIba
BeNMKU Kopak 3a CpOujy y mpolecy HpucTynama EBpOICKOj YHHjH, alu UCTO Tako U
HEOIXOJaH je M HaCTaBaK pajia, ca IM/beM CTBapama joil epuKkacHrje HOpMAaTHBHE OCHOBE
koja he anexBaTHHje ONrOBOPUTH Ha caBpeMEHE W3a30Be Koje Hamehe opraHm3oBaHH
KPUMHHAIUTET.



