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Abstract

Contemporary Serbian criminal legislation characterizes the concept of expansionism
— the strengthening of the prescribed penalties and extending the limits of criminal
repression (“punitive populism™), as legislative response to the trends of criminality,
potential security challenges and public attitudes on the adequacy of the social response to
the phenomenon of crime. The latest in a series of legislative changes envisages the
introduction of life imprisonment as a new penalty in the criminal sanction system and, at
the same time, the abolition of (long-term) imprisonment from thirty up to forty years. The
severity of the criminal law reaction is reflected not only in the introduction of life
imprisonment, but also in the prohibition of conditional release for the convicted, to life
imprisonment for certain serious crimes, although such a solution is often challenged in
comparative and international jurisprudence. The aim of this paper is to review the
justification of introducing life imprisonment in our criminal legislation and to point out the
(in)acceptability of certain normative solutions; to determine the potential scope and effects
of life imprisonment as penalty, that is, to critically analyze the adequacy of the retributive
approach in relation to the trends of criminality and contemporary security challenges.

Key words: life imprisonment, prison sentence, security challenges.

KA3HA JOXHNBOTHOI 3ATBOPA KAO OAI'OBOP HA
CABPEMEHE BE3BEJJHOCHE U3A30BE —
(HE)AJEKBATHOCT PETPUBYTHUBHOI ITPUCTYIIA

AncTpaKkT

CaBpeMEeHO CPIICKO KPMBHYHO 3aKOHOZIABCTBO 00EJIeKaBa KOHIICNT eKCIaH3WOHU3Ma
— KOHCTAHTHOT' NOOLITPaBa-a Ka3H! M HMPOLIMPUBAGE TPAHNLA KPUBHYHOIPABHE peripe-
cHje, T3B. Ka3HEHH IOIyJIN3aM, KOjH Ce MOjaBJbyje Kao peakiiyja 3aKOHOJABI@A HAa CTAbe
KpPUMHHAIUTETA, MOTeHIMjaiHe Oe30eJHOCHE M3a30BE M CTaB OIIITE jaBHOCTU O ajie-
KBAaTHOCTH JPYIITBEHOT OJIroBopa Ha (heHOMeH KpuMuHauTeta. [locienta y HU3y H3Me-
Ha U jgomyHa npernsuba yBobheme KasHE IOXKHBOTHOI 3aTBOpPA Y CHCTEM KPUBHYHHX
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CaHKIIMja U, ICTOBPEMEHO, YKHIAmhe Ka3He (IyTOTPajHOT) 3aTBOpa y Tpajamy O TPHAECET
10 yetpaecer ropuHa. OTpHHA KPUBUYHOIIPABHE PeaKiyje oriiesia ce He camo y yBobe-
BY IOKMBOTHOT 3aTBapama Beh Uy 3a0paHH YCJIOBHOI OTIYIITama OcyheHHX Ha KasHy
JO>KUBOTHOT 3aTBOpa 3a ofpeleHa KpuBHYHA Aena (KOA KOjuX je MpomHcaHa Ka3zHa J0-
JKUBOTHOT' 3aTBOpA), MAKO j& OBAKBO PEIICHE YECTO OCIIOPAaBAHO Yy YIOpPEAHO] U MelyHa-
pomHoj jypucnpyaeHuju. [{is oBoOr paja je Ja mpercuTa OnpaBaaHoOCT YBohema KasHe
JOKUBOTHOT 3aTBOpA y CPIICKO KPUBHYHO 3aKOHOJABCTBO M yKaKe Ha (HE)IPUXBATIHH-
BOCT OZIpel)eHUX HOPMAaTHBHHX PELICH:a, 1a YKaKe Ha MOTCHIHjalIHE JoMeTe U e(eKTe J10-
JKHBOTHOT 3aTBapama, OIHOCHO, /]a aHAIM3Hpa aJIeKBATHOCT PETPUOYTHBHOT HPUCTYTA Y
OJIHOCY Ha CTam-¢ KpUMHHAIUTETA U caBpeMEeHe 0e30eIHOCHE H3a30Be.

KibyuHe peun:  Ka3Ha JOXKMBOTHOT 3aTBOpa, Ka3Ha 3aTBOpa, 0€30€IHOCHN H3a30BH.

INTRODUCTORY REMARKS

Contemporary criminal legislation in the Republic of Serbia is
characterized by frequent amendments, which also include the Criminal Code
(Official Gazette 85/2005, 88/2005 — correc. 107/2005 — correc., 72/2009,
111/2009, 121 / 2012, 104/2013, 108/2014 and 94/2016 - hereinafter CC), which
was part of the amended 2005 Serbian criminal law legislation. The basic
characteristic of the numerous amendments to the CC, viewed from the current
perspective, is the introduction of new incriminations and the toughening of the
prescribed penalties as legislative reaction with regards to the criminal trends and
the security challenges our society faces. This approach is, undoubtedly, not
isolated in comparative legislation and practice, and it is practically a
consequence of the populist response to the problem of combating crime and
crime control, which, as a trend started in the 1980s, has appeared in many
contemporary criminal justice systems, and it has been developing to this day. In
essence, it is the affirmation of the neoclassical principle of just, fair and rigorous
punishment, referred to in the literature as “just deserts” (Hirsch, 1985: 29),
which suppresses the offender's resocialisation and social reintegration to the
secondary purpose of punishment and, as the primary goal and purpose of
punishing reaffirms the ‘deserved’ and just sentence proportional to the gravity of
the crime.

In other words, the contemporary criminal law is characterized by
criminal expansionism - prescribing a large number of new offenses, deviating
from some basic principles of criminal law and using criminal law as a solo ratio
rather than the ultima ratio (Stojanovi¢, 2010: 37), a "security orientation"
directed towards the elimination of the causes of potential danger and increasing
repressiveness (Sokovi¢, 2011: 217, 218), hence, "punitive populism"
(Ristivojevi¢, 2013: 319) can be taken to be the basic criminal-political
orientation of the legislator.

In this context, it is no surprise that life sentence has been introduced in
the criminal sanctions system and (long-term) imprisonment ranging from thirty
to forty years, as the most severe penalty in the system, has been abolished.
Long-term imprisonment scope and effectiveness could not even be challenged,
since the period after its introduction has been shorter than the one necessary for
any analysis or research. On the other hand, although the general public has been
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appalled by the recent brutal crimes with children as victims, influencing,
undoubtedly, the tenacity in the standpoint for introducing life imprisonment, this
process lacked the presentation of a comparative statistical analysis on the most
serious crimes as a potential argument in favor of introducing such a sentence as
necessary and justified. Therefore, in this paper, we will present the statistical
indicators of the general criminality trends and the dynamics of violent crimes in
the previous period as indicators that can lead us to conclude on the adequacy of
the retributive approach to punishing and the necessity of introducing life
imprisonment in Serbian criminal legislation.

LIFE IMPRISONMENT IN SERBIAN CRIMINAL LEGISLATION

The public opinion has welcomed the possibility of introducing life
imprisonment, because experience so far indicates that the public has always
expressed the need for repressive punishment as much as possible (Stojanovic,
2015: 7). Life imprisonment was not introduced in Serbian legislation after the
abolition of the death penalty, first by legislative activities on the federal level in
1993 and 2001 (when it was replaced by a prison sentence of up to 40 years), or
more precisely, in 2002, when it was abolished for the remaining crimes
prescribed in the Criminal Law. The new CC from 2005 kept the maximum
sentence of forty years of imprisonment, while most of the other contemporary
national criminal legislation, after the abolition of the death penalty, adopted a
differelnt approach — introducting life imprisonment (Van Zyl Smit, Appleton,
2019).

Introducing life imprisonment in the Republic of Serbia was announced
in 2015, when the Ministry of Justice presented the public with the Draft Law
on Amendments to the Criminal Code, which, among other things, provided for
the changes of the criminal sanctions system and introduced life imprisonment
as a new penalty. After a public debate on the text of the Draft, critical and
divided opinions of the expert public on justifying the introduction (such as the
unique suggestion of the judges of the Criminal Division of the Supreme Court
of Cassation not to introduce the sentence into the system, Dragi¢evi¢-Di¢ic,
2015: 15), there was a withdrawal of the Draft Law from further procedure.

However, a series of severe crimes that have taken place in recent years,
especially the monstrous murders of children, influenced the legislator decision
during 2019, without holding a public hearing, to submit the Draft and adopt
the Law of Amending the Criminal Code and to introduce the sentence of life

! From 51 countries (or territories) in Europe, 42 of them, including now the Republic
of Serbia, have the sentence of life imprisonment in their legislation. European
countries in which it is not prescribed are: Andorra, Bosnia and Herzegovina, Croatia,
Faroe Islands, Montenegro, Norway, San Marino and the Vatican. In the African
continent, it is not prescribed in 3 out of 55 national systems, in Asia in 3 out of 29
countries. Only 2 out of 22 Caribbean states, 6 out of 8 Central American states, 1 out
of 18 Oceania countries, 1 out of 4 North America and 7 out of 12 South American
countries do not have the life sentence prescribed.
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imprisonment into the criminal legislation (Gruji¢, Blagi¢, Bojani¢: 2019, f. 4).2
The father of one of the murdered girls, lobbying via the foundation named
after the victim, launched a media campaign and organized the submission of
the people’s initiative with over 158,000 signatures, which turned out to be
crucial in the implementation of the accelerated procedure for changing the CC,
the implementation of the previous idea of the legislator to finally introduce life
imprisonment in the criminal sanctions system.®

The amended Article 43 of the CC, among other penalties, now
provides for life imprisonment and it will be possible to impose it starting from
December 1% 2019 when the provisions of the new law come into force. The
new Atrticle 44a of the CC, entitled “Life imprisonment” provides that for the
most serious crimes and the most serious forms of serious crimes, in addition to
the imprisonment, the punishment of life imprisonment may be prescribed,
except in case of a person who did not reach the age of twenty-one at the time
of committing the crime, or in the cases where the law provides that the penalty
may be mitigated (Article 56, paragraph 1, item 1 of the CC), or where there
are no grounds for the remittance of punishment. Therefore, by virtue of a
number of phenomenological and etiological characteristics of minors, their
criminality must be distinguished from the criminality of the adults (Kosti¢,
2011: 476). This means that this punishment cannot be imposed on juvenile
offenders or offenders in the category of young adults due to the specificities of
their position in criminal legislation.

Although the legal formulation provides that life imprisonment can
only be prescribed as an addition to the sentence of imprisonment, the Law of
Amending CC virtually abolishes the sentence of long-term imprisonment
from thirty up to forty years and replaces it with life imprisonment. It is
contrary to the principle of judicial determination of sentence to prescribe life
imprisonment as the only penalty for a particular crime, since in this case the
court does not even have the possibility of determining the duration of the
sentence (Risimovi¢, Kolari¢, 2016: 2). Life imprisonment represents a
sentence which cannot be the standard of determination, but it can only be
imposed if the court considers it justified and necessary (or “fair and
proportionate”).

2 The public was horrified by the murder cases: Tijana Jurié, a 15-year-old girl from
Subotica who was abducted, raped and killed in Bajmok on the night between July 25" and
26" 2014 while visiting her grandparents. Her body was found on August 7", 12 days after
the disappearance. The killer first hit the girl with his car, kidnapped and got the girl into
the car, raped, then strangled, and disposed of the body in an improvised garbage dump
near Sombor, 23 kilometers from the place where she was abducted; The three-year-old
Andelina Stefanovi¢, a girl from the village of Vratarnica near Zajecar, who was murdered
on July 9™, 2016. Murderer, a neighbor, took the girl away from the celebration of a child's
birthday into a nearby forest. According to the media, the killer first raped the girl and then
smashed the child's head using a stone he found on site. After executing the murder, the
killer changed his clothes and returned to the birthday party.

® “Tijana Puri¢ Foundation®: https://tijana.rs/fondacija/, Access: September 30" 2019.
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Life imprisonment taking over the role and function of long-term
sentences duration of which ranges from thirty to forty years, two questions are
raised. The first being whether the frequency of imposed imprisonment of forty
years and its participation in the structure of imposed prison sentence can be an
indicator for the future application of life imprisonment. The second question is
whether the abolition of thirty up to forty years’ imprisonment would affect the
more frequent imposition of life imprisonment because the courts would be
limited in determination with (only one remaining) general maximum of twenty
years of imprisonment (Poki¢, 2016: 223).

Table 1. Long-term imprisonment in the Republic of Serbia 2007-2016

Long-term 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 Total
Imprisonment

40 years 11 - 1 4 10 3 2 1 2 4 5 2 3 48
30 to 40 years - 7 14 20 16 5 12 9 11 13 9 1 7 134

Source: Statistical Office of the Republic of Serbia

According to the Statistical Office of the Republic of Serbia
(Bulletin, 2015; Report, 2019) presented in the table 1, the total number
of 48 prison sentences of forty years were imposed between 2006 and
2018. The highest number of 11 was recorded in 2006, and in 2007 no
penalty was imposed. On average, there were 3.69 sentences of forty
years of imprisonment each year. When it comes to prison terms of
between thirty to forty years, a total of 134 sentences were imposed in the
same period, or, on average, just over 10 annually. The highest number
was 20 imposed in 2009, and the smallest 5 in 2011.

The presented data confirms that the imposition of imprisonment
from thirty up to forty years stands as the exception, not the rule. Namely,
in the observed period, the total number of 110,372 prison sentences were
imposed in the criminal proceedings. When comparing the absolute
number of those sentenced to imprisonment, it is easy to find that the
share of thirty to forty years of imprisonment in the structure of prison
sentences was 0.165%, while this percentage is lower for the forty years’
sentence - 0.043%. This data may be an indicator that, in the case of
similar crime rates and trends and the unchanged criminal policy of the
courts after introducing the new sentence in the CC, life imprisonment
would be applied only as an exception, which was presumably the
intention of the legislator when defining how to prescribe it. This could,
at least for the time being, delay any potential problems in the process of
implementing life imprisonment in penitentiary institutions where the
penalty would be executed.

The introduction of life imprisonment in criminal legislation, and
its regulation, required the amendments of several other provisions of the
CC. Thus, the provisions in relations to the conditional release were
amended. The adopted solutions can be considered controversial.
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Firstly, it is the period of time served in prison after which the
sentenced person can initiate conditional release proceedings. Namely,
Article 46, paragraph 2 of the CC, provides optional (facultative) conditional
release for persons sentenced to life imprisonment, or, a convicted person
may initiate conditional release proceedings only after serving twenty-seven
years. Although there are different decisions in comparative law about the
length of time a prisoner must spend in prison before they can initiate
release,” the question is raised of what has led our legislator to set that limit to
exactly twenty-seven years. Possible explanations for this could be found in
different international standards, so when it comes to the served period in
prison, the internationally “established standard” is set to the maximum of
twenty-five years, unless a shorter period is provided for by national law,
based on the jurisprudence of the European Court of Human Rights (e.g.
Vinter and Others v. United Kingdom,) or the decision adopted in the Rome
Statute of the International Criminal Court (UN Doc. A & CONF, 183/9).

The legislator’s explanation is that life imprisonment is considered to
be a tougher sentence than forty years of imprisonment and that therefore it is
prescribed as astricter period. Thus, mathematical calculations set a period of
twenty-seven years, which is four months longer than was necessary for the
sentence of forty years of imprisonment. This example may be paradigmatic
in pointing out the legislator’s approach of proposing and adopting
"'systematic”, but in practice, ad hoc and unsustainable solutions.

Another controversial solution is the prohibition of the conditional
release of persons sentenced to life imprisonment for specific crimes
prescribed by the law. Thus, Article 46, paragraph 5 of the CC provides that a
court may not release a person convicted to life imprisonment for: aggravated
murder (Art. 114, para. 1, p. 9), rape (Art. 178, para. 4), sexual intercourse
with a helpless person (Art. 179, para. 3), sexual intercourse with a child (Art.
180, para. 3), and sexual intercourse through abuse of position (Art. 181,
para. 5). By imposing a ban, another form of life imprisonment is introduced
in our criminal justice system - de jure life imprisonment without parole fully
irreducible - LWOP (Van Zyl Smith, Appleton, 2019: 41).

In this regard, new issues have been raised. First being the choice of
crimes. The above mentioned crimes qualify by means of grave consequence
- the death of a child, a pregnant woman or a person in a disadvantaged
position (e.g. children and students in relation to their teacher - Vukovi¢,
bokié, 2015: 888), and represent, without doubt, the ones which were
selected as a consequence of pressure by the families of children. However,

* For example: Kosovo and Metohija (UN 1244) 40 years in prison before the possibility of
applying for conditional release, Argentina and Peru 35, Philippines, Cuba, Estonia 30,
Serbia and Israel 27, Italy 26, Albania, Northern Macedonia, Poland, Russia, Slovakia,
Spain, South Africa 25, Turkey 24, France 18, Belgium, Germany, Greece, Switzerland 15,
Cyprus, Denmark, Finland, Sweden 12, South Korea, Japan 10, Botswana and Ireland 7.
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there are a great number of other serious crimes, such as: other qualified
forms of aggravated murder under Art. 114. CC, killing the representatives of
the highest state bodies (Art. 310 CC), or grave acts against the constitutional
system and the security of Serbia (Art. 321 CC) in which there is a possibility
for conditional release of persons sentenced to life imprisonment, or, even,
the crimes against humanity and other rights guaranteed by international law,
e.g. genocide (Art. 370 CC) or crimes against humanity (Art. 371 CC) in
which the act of execution may contain the acts of the crimes referred to in
Avrticle 46, paragraph 5, whereby convicted persons to life imprisonment
would be given the possibility of conditional release.

However, the most important aspect of the prohibition of the
possibility of conditional release of pertaining to life imprisonment is the
potential violation of Article 3 of the European Convention on Human Rights
(ECHR) and the jurisprudence of the European Court of Human Rights
(ECtHR) for such a ban (Dimovski, Vuji¢i¢, Jovanovi¢, 2019: 102).

The ECtHR jurisprudence has indicated in numerous cases that the
existence of life imprisonment in the system does not present a form of
torture, inhumane or degrading punishment or treatment,” that is, prescribing
life imprisonment in the national legal system does not constitute the
violation of the Article 3 of the Convention. At the same time, the prohibition
of the possibility of early dismissal or reviewing the sentence of life
imprisonment constitutes inhumane or degrading punishment or treatment,
that is, a violation of Article 3 of the ECHR. The practice of the ECtHR,
therefore, is based on the premise that prisoners sentenced to life
imprisonment must have "hope" and "path to release".

In one of the latest verdicts from March 12" 2019, in the case
Petukhov v. Ukraine, the Court affirmed, inter alia, ,.that there has been a
violation of Article 3 of the Convention on the account of the applicant’s
irreducible life sentence”. In the Grand Chamber Judgment of 9 July 2013, in
the case Vinter and Others v. United Kingdom, the Court considers that “cach
life prisoner is entitled to know, at the outset of his sentence, what he must do
in order to be taken into consideration for release and under what conditions,
including when a review of his sentence will take place or when it may be
sought. Consequently, where domestic law does not provide any mechanism
or possibility for review of the whole life sentence, the incompatibility with
Article 3 on this ground already arises at the moment of the imposition of the
whole life sentence and not at a later stage of incarceration.” casein the case
of Kafkaris v. Cyprus, the Courtstates in para.103, that “notwithstanding, the
Court does not find that life sentences in Cyprus are irreducible with no

% The Grand Chamber Judgment from February 12 2008 in the case Kafkaris v. Cyprus
(Application no. 21906/04), pointed, in para. 97, that ,,the imposition of a sentence of life
imprisonment on an adult offender is not in itself prohibited by or incompatible with
Atticle 3 or any other Article of the Convention.*
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possibility of release; on the contrary, it is clear that in Cyprus such sentences
are both de jure and de facto reducible.” In the case Murray v. The
Netherlands in para 104. it is stated that “life prisoners are thus to be
provided with an opportunity to rehabilitate themselves. As to the extent of
any obligations incumbent on States in this regard, the Court considers that
even though States are not responsible for achieving the rehabilitation of life
prisoners, they nevertheless have a duty to make it possible for such prisoners
to rehabilitate themselves.”

Another controversial normative solution is the length of conditional
release for life prisoners who are eligible for a release. Namely, the essence
of conditional release is that “part of the sentence is not served, that is, the
execution of the remaining part of the sentence is only exceptional, ie. in
cases of conditional release revocation, and if it does not occur the sentence is
extinguished. During parole, punishment exists only as a legal possibility”
(Stojanovi¢, 2017: 230). However, Article 47 par. 7 of the CC provides that
condional release lasts for fifteen years for life prisoners, and from the date of
the release. Such a solution is completely illogical and contrary to the nature
of the conditional release. However, other legal provisions do not specify
what happens to a convicted person out of prison, after the expiration of
fifteen years. Is it that the convicted, after that period, needs to (re)serve their
sentence, so the release can be counted as a “life break” before the life of the
convict ends in prison serving their sentence; or, perhaps, the idea of the
legislator was to provide space for continual reconsideration of new
conditional release terms for the remainder of the life prisoner’s life. In any
case, the law does not contain any more detailed provisions. We are of the
opinion that there is no logical basis, neither criminal-political nor
penological justification for temporarily limiting the duration of conditional
release.

Finally, we will briefly touch upon the problem of the purpose of life
imprisonment and the purpose of punishment. Life imprisonment is,
according to its content, the punishment of an eliminating character with
the purpose of excluding the sentenced person from society and
incapacitating them for the rest of their life in terms of removing them from
society into the confined prison space (if there is no possibility of
conditional or early release). Consequentially, it cannot be expected that the
purpose of this is the actual punishment prescribed in Article 42 of the CC.
Without raising the questions of the purpose of punishment and the purpose
of life imprisonment, due to the scope of this paper, we must point out that
the Serbian legislator resorted to a "specific" decision that "complements"
the purpose of the punishment. Namely, the new aim and purpose of the
punishment, in the amended CC, is attaining justice (fairness) and
proportionality between the crime and the gravity of the penalty.

Proportionality between crimes and punishment, and the satisfaction
of the principle of justice in contemporary criminal law is achieved through
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the penal policy of the legislator by prescribing the type and (minimum and
maximum) duration of the penalty for each individual incrimination. The
imposition of "classical" or "bekarian" thinking in defining the "new"
purpose of punishing appears to be the result of extorted legislative
solutions. Justice and proportionality between gravity of the crime and
penalty, now as the proclaimed principle (Ashworth, 2005: 102), on the one
hand, attempts to create the impression of the necessity to return to a
retributive and more punitive concept of punishment, while, at the same
time, "justifying" the introduction of a severe sentence, such as life
imprisonment. At the same time, the impossibility of resocialisation and
social reintegration of the convicted person, as the proclaimed purpose of
the execution of the imprisonment, will be compensated by the principles
of justice and proportionality (Gruji¢ et al, 2019).

CONTEMPORARY SECURITY CHALLENGES THROUGH THE
PRISM OF PREJUDICE, CRIME RATES AND TRENDS

Considering the general criminal-political aspirations of the legislator
in the recent period in the Serbian criminal law legislation, expansionism of
the criminal law, the orientation towards the security aspect, the prescribing
of new incriminations and the constant tightening and introduction of new
penalties, all lead to a conclusion that our society faces strong security
challenges and that the apparent response to these challenges is the harshness
of criminal repression.

At the same time, the media content is filled with sensationalism
when it comes to the topic of crime, and especially with regards to violent
crime. Most of the media focuses on topics covering murder, rape, injury,
abduction, extortion, acts of terrorism, acts of domestic violence or peer
violence in order to popularize and commercialize their content. Without
any empathy, on a daily basis, the media show blood and crime scenes,
release entrusted information leaking from police sources, reconstruct the
scenes of the crimes, publish photos of victims and reactions of victims’
families, circulate images of violence posted on social networks and media,
which, without other content dedicated to the topic of crime or criminality,
results in a sense of general insecurity and vulnerability of the citizens.

Also, day-to-day activities of those performing public functions and
politicians (or the pretenders to those positions) are aimed to “show strength”
and a desire to “finally deal with criminals,” promoting “zero tolerance of
crime,” “eradicating corruption” or similar phrases and metaphors used solely
for increasing the popularity of these individuals and preserving their social
or political positions (or hiding from criminal prosecution or concealing their
own role in criminal activities or businesses). The media, as broadcasters of
these statements, complement their sensationalist content on the topic of
crime. Such a spiraling effect of interaction between the media, general
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public, interest groups and authorities is referred to as "moral panic” in
literature (Ignjatovic, 2018: 148).

However, we must point out that this is not the real, but a twisted
picture of crime and criminality. The danger of crime is of much less
relevance than it appears to be. Acts of violent crime, which most affect our
prejudices about crime and their scale, represent only a small part of the
overall structure of crime (Felson, 2011). Most of the reported crimes pertain
to the area of property-related criminal acts, and many of them seem
irrelevant and donot provoke a negative reaction from the general public.
Moreover, most often they do not even require the initiation of the criminal
justice mechanism.

The security challenges that our society faces are not dramatic, but
contrary to that. This attitude is confirmed by the data on the crime rates and
trends, as well as the structure of adjudicated crime, which will be addressed
in the following section of the paper.

In accordance with the above, we will present data on the crime rates
and trends in the Republic of Serbia from 2008 to 2018. We must emphasize
that property crimes present more than half of the total number of reported
crimes in the same period, which is a decades-long trend. In addition to that,
because of the scope of this work we did not want to show this specific data
separately. We wanted to focus on three groups of offenses, according to the
chapters in the Special Part of the CC: crimes against life and body, criminal
offenses against sexual freedom, as well as criminal offenses against
marriage and the familly (because of one particular incrimination - domestic
violence, Article 194 CC).

The average number of reported crimes annually during this period
was 93,573 (Table 2). The highest number of crimes 108,759 was reported in
2015, the lowest 74,279 - 2010. At the beginning of the observed period in
2008, 101,723 crimes were reported, and at the end, in 2018, 92,802. If we
consider the crime rates in the time lapse between 2008 and 2018, it can
be concluded that the general trend of crime is decreasing. In this period,
except for 2010 and 2011, when the lowest number of reported crimes is
recorded due to the implementation of the “reform” of the judiciary, and
in 2015, when the highest number of reports is recorded, the crime rate can
be marked as stable, with a tendency to decrease, which is particularly
evident for the period ofthe last three years: 2016, 2017 and 2018.

Crimes against life and body make up an average of 4% of the total
reported crimes, although looking at media content, it could be assumed that
this percentage is much higher. The highest reported number was 5,297 in
2008, and the lowest 3,266 in 2014. The average number of reported crimes
in absolute numbers is 3,823 cases annually in the observed period, compared
to 93,573 of the total number of reported crimes. Offenses against life and
body are characterized by a downward trend from 5.2% in 2008 to 3.3% in
2018.
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Sexual offenses account for an average of only 0.4% of reported
crimes. The highest number was 448 in 2009, and the lowest 252 in 2014.
The average number of reported crimes annually was 371. The trend here
is relatively stable, with a decrease in reported crimes from 2008 to 2014,
followed by oscillation and then a slight increase until 2018.

For the crimes against marriage and family, there is an increasing
trend. The lowest number of crimes was reported in 2008 - 5,250, and the
highest was 10,729 in the last observed year. The percentage share in the
structure of reported crimes for the whole period is about 7.7%, the lowest
was recorded 5.2% in 2008, and the highest 11.5% in 2017. The reason for
the increasing number of reports pertaining to crimes against marriage and
family is the sharp increase in the number of reports of crime of domestic
violence referred to in Article 194 of the CC. Namely, in 2008, 2,660 acts of
domestic violence were reported, in 2011, 3,550, in 2013 it was 3,782 acts, in
2017 the number was 7,795, and in 2018 we notice the highest value with
7,916 crimes reported. In the observed period, the number of reports for this
crime has almost tripled. An explanation for the phenomenon of such an
increase in the number of acts of domestic violence is, among other things,
the focus of society on domestic violence, the media coverage of this type of
violence which affected the victims to be encouraged to report the crime, but
also the preparation and the adoption of a special law that seeks to prevent
this type of crime. Of course, it cannot be argued that this is a new
phenomenon indeed. The relatively new incrimination of domestic violence
has led to the “opening of the door of family home” and domestic violence is,
therefore, no longer an unknown and disguised phenomenonbut is
consequently being treated as a problem by the wider community, not just by
the affected families or victims.

Table 2. Reported crimes in the Republic of Serbia 2008-2018

Reported Year 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018
Crimes  Total 101723 100026 74279 88207 92879 91411 92600 108759 96237 90384 92802
Against life 5297 4912 3381 3908 3923 3734 3266 3818 3451 3278 3084

and body 52% 49% 46% 44% 42% 41% 35% 35% 3,6% 36% 33%
Sexual 405 448 387 414 372 320 252 352 367 338 427
offences 04% 04% 05% 05% 04% 04% 03% 03% 04% 04% 05%
Against 5250 5617 4657 5868 6182 6268 5914 7891 10190 10561 10729

marriageand  52% 56% 63% 6,7% 67% 69% 64% 73% 10,6% 11,7% 11,6%
family

Source: Statistical Office of the Republic of Serbia

Table 3 presents data on the total number of persons who have been
convicted in criminal proceedings, as well as data on convicted persons for
the same three groups of crimes: against life and body, sexual freedom and
marriage and family. The purpose of presenting this data is to present the
participation of persons convicted of these crimes in the structure of
adjudicated crime. They are also an indicator of the society’s response to
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contemporary security challenges. Due to the volume of work, there was no
analysis of data on the type of criminal sanctions imposed.

On average, between 2008 and 2018, 36,548 criminal sanctions were
imposed annually. In relation to the average number of reported crimes, 39%
of crimes were adjudicated. The highest number of court decisions was made
in 2014 - 48,425, and the lowest 21,681 in 2010. At the beginning of the
observed period, 42,138 cases were adjudicated, and at the end of 2018 -
35,146. At first glance, it can be concluded that the trend of adjudicated crime
is declining; however, the period is characterized by considerable
fluctuations. There was a significant decline in 2010, then a slight increase in
the next two years, then a sharp peak in 2014, followed by a four-year
downward trend.

The adjudicated crimes against life and body make up an average of
7.15% annually. The maximum percentage is recorded in the first observed
year, 9.2%, and the minimum in the last 2018. And in absolute numbers, it
presents the same trend. The maximum number of judgments was 3,892 in
2008, a minimum of 1,691 in the last year. It can be stated that the trend of
adjudicated crimes against life and body is declining.

When it comes to crimes against sexual freedom, they make up an
average of 0.6% in the structure of sentencing, and this percentage is almost
constant throughout the whole observed period. In absolute numbers, the
highest number of verdicts was 256 in 2008, and the lowest164 in 2010. In
the last three years, there has been a trend of a slight decline, which follows
the trend of the decreasein the number of criminal sanctions pronounced.

Finally, crimes against marriage and family, due to the incrimination
of domestic violence, show a growing trend of adjudicated crimes. The
lowest percentage was recorded in 2008, 6.7%, and the highest in 2018 -
15.5%. The average percentage participation is 10.2% of adjudicated crime.
In absolute numbers, the minimum number of judgments was 2,842 and the
maximum was 4,661. The increasing trend is marked in the entire observed
period, without oscillations, with a tendency of further increase.

Table 3. Sentenced for crimes in the Republic of Serbia 2008-2018

Sentenced Year 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018
persons  Total 42138 40880 21681 30807 31322 32241 48425 42030 39610 37752 35146
Against lifeand 3892 3410 1679 2320 2321 2397 2611 2074 1935 1913 1691
limb 9,2% 83%% 7,7% 75% 74% 74% 74% 62% 59% 6,0% 5,7%
Sexual offences 256 238 164 190 244 236 242 174 204 189 188

06% 06% 08% 06% 08% 07% 07% 05% 06% 06% 0,6%
Against 2842 3251 1835 2891 2771 3102 3465 3512 3766 4400 4661
marriage and 6,7% 80% 85% 94% 88% 96% 98% 10,6% 11,6% 13,9% 15,5%
family

Source: Statistical Office of the Republic of Serbia
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CONCLUSION

The latest in a series of amendments to the CC has introduced the
life imprisonment sentence into Serbian criminal legislation. At the same
time, long-term imprisonment from thirty and up to forty years was
abolished. Life imprisonment has assumed the role and function of the most
rigorous imprisonment, although not enough time has elapsed since its
introduction into the system so as to assess and review its effectiveness.

Bearing in mind that the period preceding the imposition of life
imprisonment is characterized by the introduction of new incriminations,
the toughening of penalties for existing offenses, the prohibition of
mitigating sentences for certain offenses, the toughening of conditions for
conditional release of prisoners, or, the widening of the retributive approach
to punishment in general, it would be almost natural to assume that our
society is facing serious security challenges and that such a reaction from
the legislator was necessary.

However, such an assumption is incorrect and the retributive approach
to punishment is not necessary. In support of this, the paper presents crime
rates, trends and the structure of adjudicated crimes against life and body,
sexual freedom and marriage and family in the period 2008-2018 as the main
argument. With the exception of the increase in the number of reported and
adjudicated crimes against marriage and family due to one crime - domestic
violence, incriminated under Article 194 of the CC, other acts of violent
nature do not have an upward trend. On the contrary, there is a decreasing
trend.

The paper essentially opens the question of of why life imprisonment
was introduced and what it is that can be expected from its implementation.
The answer to this question is not simple, however. The authors of this paper
have tried to emphasize the key elements on which the answer is based.
Namely, the opportunity to introduce life imprisonment was not seized in
2002 after the death penalty was abolished, although most comparative
criminal legislation also contains a sentence of life imprisonment in their
systems. An attempt from 2015, when a draft amendment to the CC was
introduced, which provided for the introduction of this sentence, was
unsuccessful after serious criticism from the expert public and the Draft was
withdrawn from the procedure. However, it was several of the monstrous
crimes targeting children as victims and the activities of these victims’
families that ensued that acted as decisive factors for the introduction of
amendments to the CC, as well asof the life imprisonment sentence in 2019,
without public hearing. Thus, without any analysis of the need for the
introduction and the possible effects of life imprisonment as a punishment,
the general public’s urge to punish the perpetrators was satisfied. Criminal
populism, as a postulate of state representatives, was thus accomplished.

Although the life imprisonment sentence has been introduced in the
criminal sanctions system and its application has been enabled starting



1122

December 1, 2019, when the amended provisions come into force, the paper
critically analyzes a number of controversial normative solutions that will,
without a doubt, shortly hereafter be the subject of new amendments.
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KA3HA JOXHUBOTHOI 3ATBOPA KAO OAI'OBOP
HA CABPEMEHE BE3BE/JHOCHE U3A30BE —
(HE)AJEKBATHOCT PETPUBYTUBHOI IPUCTYIIA

3npasko B. I'pyjuh
Vuusepauret y [Ipuintunu ca npuBpeMenuM cequiuteM y KocoBckoj Murposuny,
ITpaBuu daxynter, Kococka Mutposuiia, Cpouja

Pe3ume

IMocnenwom y HuM3y u3MeHa M jgomyHa K3 y CpHCKO KPHBHYHO 3aKOHOJABCTBO
yBeICHa je Ka3Ha NOKMBOTHOT 3aTBOpA. VICTOBpeMeHO, YKHMHYyTa je Ka3Ha QyrOTpajHOT
3aTBOpa Y Tpajarby OZ TPHAECET JI0 YeTpAeceT roarHa. Morio 61 ce MpeTrocTaBUTH 1a ce
Hallle IPYILITBO Hala3u Hpes 030nbHUM 6e30eIHOCHIM H3a30BHUMa U 13 je TaKBa peakiyja
3aKOHOZIABIIA HY’KHA 1 HEOIIXO/IHA.

MebyTum, TakBa HpeTHnocTaBKa HUje TayHa, a PETPUOYTHBHU IPUCTYI KaXKHHaBarby
HHje HeomxonaH. Kao apryMeHT IpeTxomHO M3HETOM, y pamy CMO NPEeCTABHIM CTOIE
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KPUMUHAIUTET, TPEHIOBE U CTPYKTYpY HpecyljeHOr KpHMHHAIMTETa KOJI KPUBHYHHX
JleTia TIPOTHB JKUBOTA U TeJa, TIONTHE codozie U Opaka u nopoawie y meprony oxn 2008. no
2018. rogune. U13ys3eB mopacta Opoja MpHjaBbEHHX U NpeCyheHHX KPUBHYHHX Jeiia
MPOTHUB Opaka U MOpPOAMIIE 300T jeHe WHKPUMUHAIM]e — HACHJba Y TIOPOJUIM U3 YJlaHa
194 K3, ocrana nena HaCHIHHMYKOT KapakTepa HeMajy TEHAEHIW]y pacta. Hamportus,
Gernexu ce TPeH 1 ONaJama.

Hawmehe ce murame 300r wera je nonuio mo yBohema Ka3He JTOKHBOTHOT 3aTBOpA H
mTa ce O] IeHe NpHMEHe MoXe odekwBaTH. Hawme, mpmmika na ce yBene KasHa
JO)KABOTHOT 3aTBOpa HUjE HWCKOpHUINNCHA TPIIMKOM YKUIama cMpTHEe KasHe 2002.
roxure. [Tokymaj u3 2015. romuHe, kana je npeactaBibeH Hanpt mmena u gomyHa K3 'y
KoMe je Omno mpensubeHO yBoheme OBe KasHe, HAKOH W3HETUX O30MJPHUX KPUTHKA
CTpy4YHE jaBHOCTH OMO je HeycnemaH u Hampr je moByueH w3 mpouexmype. Mehytum,
HEKOJIMKO MOHCTPYO3HHX 3JIOYHMHA, YHje Cy KpTBe OWIe Jiena M aKTUBHOCTH HUXOBHX
MOPOJIMIIA KOje Cy TOKOM YCIIe IHIIE, TIPEACTaBIbAIIH Cy o/uTydyjyhe dakrope nma ce y 2019.
romuHH, 0e€3 onpKaBama jaBHE paclpaBe, ycBoje m3MeHe M gomyHe K3 u kas3Ha
JIOKMBOTHOT 3aTBOpa yBEAC Y CHUCTEM KaKmbaBama. THMe je 0e3 MKakBe aHajIu3e O
notpeOH yBohema M CEBEHTYyaTHUM edeKkTHMa [0)KMBOTHOI 3aTBapama Kao KasHe
3a/I0BOJBCH MOPHB OIILITE jABHOCTHU 32 PEIPECUBHUjUM KaXKEbaBambeM 31ounHaIa. Kasnenu
HOITyJIH3aM, Kao TIOCTYJIaT MPE/ICTABHUKA BIACTH, TUME j€ OCTBApEH.

HNaxko je ka3Ha JOXKMBOTHOT 3aTBOPa YBEACHA y CHCTEM KPHBHYHHMX CaHKIHja U HeHa
npumena omoryhena oz 1. menemb6pa 2019. roauHa, Kaja U3MEHmeHe opede CTymajy Ha
CHary, y paiy Cy KpUTHYKH aHaJIM3HMpaHa OpojHa CIIOpHAa HOpPMAaTHBHA pellema, Koja he,
0e3 UKaKBe CyMbe, yOp30 OMTH IpeAMET HOBHX M3MEHA U JIOMyHa.



