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Abstract

Non-pecuniary damages are a form of just satisfaction that the ECtHR may award if a
violation of protected rights is found. These damages can be claimed by individuals,
groups of persons, non-governmental organizations and states, whereby the awarded
amount must be distributed to individual victims. However, for the Court to award
compensation for non-pecuniary damage, several requirements must be met. The Court has
awarded compensation for non-pecuniary damage on several grounds, such as pain, stress,
anxiety, frustration, embarrassment, humiliation, and loss of reputation. Unfortunately, the
criteria for determining the amounts of compensation for moral damage are still not clear
and precise, so they have been determined by the Court on an equitable basis, taking into
account its case-law standards.

Key words: non-pecuniary damage, ECtHR, injured party, grounds for damages,
amount of compensation.

OJITOBOPHOCT JP’KABA 3A HEMATEPUJAJIHY IITETY
Y JYPUCIIPY AEHIIJU EBPOIICKOT
CYJIA 3A JbY/ICKA TIPABA

Ancrpakr

HayoxHana HeMaTepHjaiHe ITeTe NPEACTaBIba jeiaH 00K IIPaBHYHOT 3310BOJbCHA
koju ECJBIl Moke HOCYIWMTH YKOJNHMKO YCTAaHOBH KpIIEHE 3amThheHnX mpasa. Ty
HaJO0KHay MOTY TPayKHTH IIOjeIMHIIH, TPYTIe JIUI[A, HeBJIaAUHEe OpraHu3alije 1 Ap)KaBe, ¢
THM IITO Jip>KaBe JOOHMjEHH M3HOC MOpajy PacIoAeIUTH MHIUBHIyaIHAM XpTBama. Me-
hyrum, na 6u Cyz nocyauo HajOKHaIy HeMaTepHjalHe LITeTe, Mopa Ja Oyne UCIyHEHO
HekonmKo ycnosa. Cyz je nocyhuBao HaJoKHaIy HeMaTepHjaiHe LITeTe [0 BUIE OCHOBA,
Kao ITo cy 00, CTpec, y3HEMUPEHOCT, (pycTpaluja, ocpamoherhe, MOHWKaBambe 1 IyOon-

& This paper is the result of research on the project “Harmonization of Serbian Law with
European Union Law”, funded by the Faculty of Law, University of Nis.
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Tak yriena. Haxaiocr, jomr yBek He IOCTOje jaCHH M NPEIM3HYU KPUTEPUjyMH 3a yTBphH-
Bakba U3HOCA OZIITETA, Tako Aa ux je Cyn onpehusao Ha npaBH4HOj OCHOBH, Boziehu pauy-
Ha O CTaHJapuMa U3 CBOje IpaKce.

Kibyune peun: Hematepujanna mreta, ECJBII, omrehena crpaHa, ocHOBH 3a
OJIILITETY, U3HOC HAZOKHAJIE.

INTRODUCTION

According to Art. 41 of the European Convention of Human
Rights (ECHR or Convention), “if the Court finds that there has been a
violation of the Convention or the Protocols thereto, and if the internal law
of the High Contracting Party concerned allows only partial reparation to
be made, the Court shall, if necessary, afford just satisfaction to the injured
party”. Raison d'étre of just satisfaction is “directly derived from the
principles of public international law relating to State liability” (Cyprus v.
Turkey, GC, Just Satisfaction, §40), and its aim is to put the injured person
“in the same legal position as it would be if his/her Convention rights had
not been violated” (Jaksi¢, 2006, pp. 465). Although Art. 41 did not specify
the forms of just satisfaction, the European Court of Human Rights (ECtHR
or Court) has awarded just satisfaction under the following three grounds:
pecuniary damages, non-pecuniary damages, and the costs and expenses.

In this paper, the authors will only analyze compensation for non-
pecuniary damage, as a form of just satisfaction. Non-pecuniary (moral, non-
material) damage is harm to personal or immaterial goods, such as life,
health, freedom, honor, reputation, etc., as well as damage to tangible goods,
causing harm not only to these goods, but also to their owner or user
(Radisi¢, 2018, pp. 220). Therefore, moral damages compensate injuries that
are not economic in nature.

The principle of non-pecuniary damage compensation was
established in the ECtHR’s practice in the Vagrancy cases, but it was
awarded for the first time in the case of Ringeisen. Since then, in its well
established case-law, the Court has built the rules concerning subjects who
may claim compensation for moral damage, requirements and grounds for
awarding this type of damages, as well as the determination of its amount.
These issues are the subject of the research hereinafter.

WHO MAY CLAIM REPARATION FOR NON-PECUNIARY DAMAGE?

Since the term “injured party” is a synonym for “victim” in the
context of Art. 41 of the Convention (Dijk, Hoof, Rijn, & Zwaak, 2006,
pp. 258), everyone entitled under the ECHR to lodge an application may
also claim just satisfaction. Accordingly, the compensation for non-
pecuniary damage arising from the infringement of the rights guaranteed
by the Convention may be sought by individuals, groups of persons, non-
governmental organizations, and states.
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INDIVIDUALS AND GROUP OF PERSONS

Any person may bring an application against a State Party that has
allegedly violated his/her right guaranteed by the ECHR, regardless of the
person’s nationality, place of residence or legal capacity (Zehentner v.
Awustria, 839). In most cases, applications are lodged and the compensation
for moral damage is claimed by the direct victims of the violation of the
Convention rights. Direct victims are directly and personally affected by
acts or omissions of state authorities.

Non-pecuniary damages may also be claimed by indirect victims.
These victims are personally affected by an infringement of another
person’s human rights. They are not directly impacted by a violation of
their personal rights, rather they are indirectly affected by a violation of
someone else's rights.” Indirect victims are very often close relatives, who
experience suffering, worry, distress and discomfort, due to the direct
victim’s infringement. However, they do not automatically acquire the
status of indirect victims nor the right to lodge an application with the
ECtHR. These persons will have locus standi if their suffering outweighs
what is usual or unavoidable when a family member is exposed to a breach
of human rights (Orhan v. Turkey, §358).

The ECtHR allows relatives to seek compensation for moral damage
when a direct victim has died prior to taking his/her case before this Court.
A good example of this situation is the case of Ramsahai, where it accepted
the joint application of the grandparents and father of the boy killed by the
police. The Court found that the official investigation into the death of the
boy had been inadequate, and thereby found a breach of Art. 2 of the
ECHR. Because of such a violation, the ECtHR awarded the applicants
jointly 20,000€ with respect to non-pecuniary damage.

The ECtHR also accepted applications of close relatives and awarded
them non-pecuniary damages in the event of the disappearance of a person.
The Kurt case may be quoted as an example. The application was brought by
Mrs. Kurt, both on her own behalf and on behalf of her son, who had
disappeared during a military operation of the Turkish forces. The Court
found that, due to the disappearance of her son and the failure of the
authorities to conduct an effective investigation into his disappearance, there
was a violation of Art. 3, and thereby awarded the mother £10,000 for a non-
pecuniary loss. The Court emphasized that in these situations, the violation of
Art. 3 was not based on the mere act of a person’s “disappearance”, but rather
on the authorities’ non-response.2

L In this situation the Court awards non-pecuniary damages not to the “injured party”, but
to the party who was allowed to pursue the application (Altwicker-Hamori, Altwicker &
Peters, 2016, pp. 15).

2 E.g., Utsayeva & Others v. Russia, §185.
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Besides parents and children, the Court also awarded compensation
to close relatives (Ibragimov and Others v. Russia), spouses (Utsayeva &
others v. Russia), and even non-marital partners of the deceased direct
victims.® In doing so, the ECtHR noted that for obtaining the status of
indirect victim, it is not relevant whether the applicants were the heirs of
the deceased (disappeared) person (Van Colle v. UK, §86).

The Court has also awarded compensation for moral damage to
close relatives in cases where the deceased person was subject to torture
(Keenan v. UK). On the other hand, ECtHR “has consistently rejected as
inadmissible ratione personae applications lodged by the relatives of
deceased persons in respect of alleged violations of rights other than those
protected by Articles 2 and 3 of the Convention” (Gradinar v. Moldova,
891), as they belong to the category of non-transferable rights (Bic &
Others v. Turkey, §22).

A specific situation exists when an applicant who has already lodged
an application dies during the proceedings. The Strasbourg institutions
pointed out that in such a situation the heirs of the deceased applicant did
not have “a general right that the examination of an application should be
continued”.* In several cases, the Court rejected to continue the proceedings,
justifying such a decision on the fact that the “application is closely linked
to the person of the deceased applicant” (Franz Mathes v. Austria, 819). In
contrast, in some other cases the ECtHR allowed the heirs to continue the
proceedings and awarded them the compensation for moral damage
claimed by the deceased applicant (X. v. France, §54).

Finally, non-pecuniary damages may also be claimed by a “group of
individuals” made up of a number of people connected with a certain
common interest. The ECtHR bundles such complaints in one case if
applicants may demonstrate that they all have been affected by the same
breach of the ECHR. For example, in the Guerra case, which was initiated
by 40 citizens of the town Manfredonia, the Court found that due to the
releasing of toxic substances from a chemical factory near the town, Art. 8
was infringed and awarded each applicant 10 million lira.

NON-GOVERNMENTAL ORGANIZATIONS

Non-pecuniary damages can also be claimed by non-governmental
organizations. This term covers legal entities and only those of a private
character, i.e. which do not exercise any governmental powers. A wide
range of private organizations have submitted applications to the ECtHR
and sought compensation for moral damage, such as companies, trade
unions, churches, associations, newspapers, and political parties. In contrast,

% Velikova v. Bulgaria.
4 E.g., Richard Kofler v. Italy, §16; Franz Mathes v. Austria, §18.
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locus standi before ECtHR do not have the central organs of the State and
decentralized authorities that exercise “public functions”, regardless of their
autonomy vis-a-vis the central organs; likewise, it applies to local and
regional authorities (Radio France & Others v. France, §26).

There have been difficulties in accepting the right of legal persons,
especially companies, to claim reparation for non-pecuniary losses. The
ECtHR initially expressed doubts that commercial companies could
suffer non-pecuniary damage (Manifattura FL v. Italy, 822), but later on
it accepted such a possibility (Comingersoll S.A. v. Portugal, GC, §35).

STATES

Art. 33 empowers any State Party to refer to the ECtHR in case of
an alleged breach of the Convention by another Contracting Party. There
are two categories of applications lodged under this article. Firstly, a State
may allege a violation of the Convention in abstracto, complaining about
the general shortcomings in another State. In other types of inter-State
complaints, the applicant State points out the concrete human rights
violations of its own or foreign nationals.

Very few inter-State applications have been filed to date (only 24,
8 of which are still in process). The ECtHR has dealt with non-pecuniary
damage in only 3 cases. The first case was Ireland v. UK, but without
going into the merits of non-pecuniary damages since Ireland clarified
that it did not seek any just satisfaction (§ 245).

In the case Cyprus v. Turkey, the Court essentially grappled with the
issue of non-pecuniary damage in inter-State proceedings. In its judgment on
the merits, the Court merely stated that “the issue of the possible application
of Article 41 of the Convention was not ready for decision and postponed its
consideration,” while in the judgment adopted in 2014, for the first time in its
history, it afforded the compensation for moral damage in inter-State disputes
(Cyprus v. Turkey, GC, Just satisfaction). In that judgment, the ECtHR firstly
examined the timeliness of the Cypriot claim for just satisfaction and
concluded that it was not out of time (§23-30). The Court then examined
whether the application of Art. 41 is possible in inter-State proceedings.
Referring to the public international law principle expressing that States are
obliged to make reparation for breaches of treaty obligations, the ECtHR
stated that “Article 41 of the Convention does, as such, apply to inter-State
cases” (§40-43). However, the Court added that just satisfaction can only be
sought if proceedings are instituted in order to protect an individual’s
interests, while this is not possible in cases initiated for the protection of
collective interests. If the Court awards just satisfaction in inter-State cases, it
does not belong to a State, but to individual victims (846).

In the said judgment, the ECtHR awarded Cyprus with lump sums
of 30,000,000€ for non-pecuniary damage suffered by the surviving
relatives of the 1,456 missing persons, and 60,000,000€ to the enclaved
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residents of the Karpas peninsula. The Court indicated that these amounts
should be distributed by the Cypriot Government to individual victims,
under the supervision of the Committee of Ministers.

The ECtHR awarded non-pecuniary damage in inter-State disputes
for the second time in the case Georgia v. Russia. In the main judgment, the
ECtHR found that the Russian Federation had violated Art. 3, 5 and 13 of
the ECHR and Art. 4 of the Protocol 4.° Thereafter, Georgia submitted a
claim for just satisfaction and the Court decided that Russia must pay the
sum of 10 million euros in respect of non-pecuniary damage suffered by a
group of at least 1,500 Georgian nationals (Georgia v. Russia (1), GC, Just
Satisfaction). Contrary to the case of Cyprus v. Turkey, this time the Court
gave instructions to the applicant State on how to distribute the afforded
lump sum. However, it should be noted that Turkey and Russia have not
paid the sums ordered by the ECtHR yet.

REQUIREMENTS FOR AWARDING NON-PECUNIARY DAMAGES

According to Art. 41 of the Convention, Rule 60 of the Rules of
Court and the case-law, compensation for non-pecuniary damage will be
awarded if the following criteria are met:

1. the applicant submitted a claim;

2. the ECtHR found that there was a violation of the Convention

or the Protocols thereto;

3. there is a causal link between the violation of the rights and the

damage;

4. there is an injured party;

5. the respondent State legal system allows only partial reparation;

6. the ECtHR considers it necessary to afford non-pecuniary

damages.

If the above-mentioned criteria are met, the ECtHR may award
non-pecuniary damage. It can decide on this issue in the judgment on
merits, i.e. at the same time as finding the breach of the ECHR. If the
issue is not ready for a decision at that moment, the Court shall adjourn
and resolve it in a separate judgment.

COMPENSATION CLAIM

The Court does not award reparation for non-pecuniary losses on its
own motion, but only if the applicant submits such a claim (Rules of Court,
Rule 60). The plaintiff must specify the requested amount, but does not

% The case concerned the expulsion of over 4,600 Georgian nationals from the territory of
Russia in autumn 2006, some of whom were also detained and subjected to inhuman and
degrading treatment.
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have to provide any proof of the moral damage suffered (Gridin v. Russia,
820). If the applicant considers that they are the victim of multiple right
violations, they may seek either separate amounts for each alleged violation
or a single lump sum covering all the violations (Practice Direction, §815).
That claim has to be made within the time limit set by the Court, otherwise
it will be rejected. Thus, in deciding on non-pecuniary damage, the ECtHR
generally respects the principle of non ultra petita.

However, in some situations, the Court departed from this principle.
Therefore, it granted higher non-pecuniary damages than those requested
by the applicant. For example, in the case of Stradovnik v. Slovenia, the
Court awarded the applicant 6,400€, although he claimed only 5,000€ (§23,
25). Also, ECtHR compensated for moral damage when the claim was
submitted after the given deadline (Davtian v. Georgia, 868—71).

In some cases, the ECtHR made awards of damages even though the
applicant did not seek it at all. The Court did so when it found a violation of
Art. 3, “since this right has an absolute character”, but with the remark that
such a decision was “exceptional” by character (Chember v. Russia, §77).
The Court acted in a similar manner in the case of Rusu v. Austria,
concerning the breach of Art. 5. Noting the “fundamental importance of
that right,” the ECtHR granted the applicant with 3,000€, although no claim
for just satisfaction had been submitted (862).

VIOLATION OF THE CONVENTION

A violation of one of the rights guaranteed by the Convention or its
Protocols is conditio sine qua non for awarding non-pecuniary damages.
Therefore, in order to obtain compensation, it is necessary that the Court
establishes that the decision or measure taken by the conflicts with the
Convention obligations. Therefore, compensation for moral damage is
only awarded when there is state liability for the breaches of guaranteed
rights (Jaksi¢, 2006, p. 470).

If the applicant invoked a violation of several rights, it is sufficient
that the Court declares the violation of at least one of them (Enea v. Italy,
8159). On the other hand, if the Court does not find a violation of any
right, the claimant will not be entitled to redress. Certainly, non-pecuniary
damages cannot be afforded to complaints declared inadmissible at the
earlier stages of the proceedings (Schabas, 2016, p. 836).

CAUSAL LINK

In order to obtain moral damages, the plaintiff must demonstrate a
clear causal link between the violation of rights and the harm suffered. In
contrast, the Court is not satisfied by “a merely tenuous connection
between the alleged violation and the damage, nor by mere speculation as
to what might have been” (Practice Direction, §7).
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In determining the causal link in violation of Art. 6, the Court does
not take into account the so-called hypothetical causality. It is irrelevant for
the ECtHR what the outcome of the procedure before the national authority
would be if there had been no procedural failure in domestic proceedings.
For example, in the case of Kostovski v. the Netherlands, the defendant
State contested the existence of a sufficient causal link between the violation
of Art. 6 (examinations of anonymous witnesses without the possibility of the
accused to ask questions and challenge the witnesses’ statements) and the
applicant’s conviction. The State claimed that the applicant would have been
convicted in spite of the possibility of questioning the witnesses. However,
the Court did not accept this argument, stating that “detention was the direct
consequence of the establishment of his guilt, which was effected in a
manner that did not comply with the requirements of Article 6” (§48).

INJURED PARTY

An injured party is a person whose guaranteed rights have been
violated and who has suffered damage. The term “injured party” is similar
to the term “victim” used in the Art. 34 of the Convention. In the context of
Art. 41 “these two words must be considered as synonymous” (Vagrancy,
Art. 50, 823), because every “injured party” is at the same time a “victim.”

However, in the context of Art. 34, there was a difference between
these terms, given that the existence of the Convention violation was
conceivable even in the absence of prejudice to the applicant. “Harm was
not seen as a prerequisite for a finding of a violation, while an injured party
was a victim of an infringement who had suffered prejudice” (Ichim, 2015,
pp. 70). That little difference between the two terms disappeared after
Protocol 14 entered into force, introducing “significant disadvantage” as an
additional admissibility criterion (Altwicker-Hamori et al., 2016, pp. 14).
After that novelty, every applicant has to prove the significant harm
suffered in order to pass the admissibility test.

PARTIAL REPARATION IN NATIONAL LAW

The ECtHR awards non-pecuniary damages merely if the liable
State’s legal system provides only a partial reparation to the injured party.
On the basis of argumentum a minore ad maius, the same applies to a
situation when the national law foresees no remedy for the suffered
damages at all (Bydlinski, 2011, pp. 40). Therefore, in order to award
damages for non-pecuniary losses, it is necessary that the internal law
foresees incomplete non-pecuniary damages or foresees no remedy at all
(Practice Direction, §1). This requirement is an expression of the principle
of subsidiarity in the Strasbourg regime of reparation (Ichim, 2015, pp. 67).

However, if the injured person received the full compensation at
the national level, the Court has no competence to afford any amount in
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addition to this sum (Bydlinski, 2011, pp. 43). In other words, the Court
cannot award just satisfaction which exceeds the full reparation for the
damages suffered. It can be concluded that the European system of
human rights protection does not recognize “punitive damages” aiming to
punish responsible states and deter future violations of human rights, but
only applies “compensatory damages” with the aim to comg)ensate the
actual worth of the damage suffered (Bydlinski, 2011, pp. 41).

Regarding this condition, it is questionable whether the applicant
must attempt to obtain compensation at the national level before seeking
the ECtHR to award just satisfaction. Some respondent states argued that
the applicant must exhaust all domestic remedies related not only to the initial
application filed under Art. 34, but also to the applicant’s compensation
claim. In contrast, both the ECtHR’ and scholars (Dijk at al., 2006 pp. 258;
Ichim, 2015, pp. 69-70; Reid, 2004, pp. 547; Jaksi¢, 2006, pp. 470) consider
that the local remedies exhaustion rule does not apply to just satisfaction
claims, as this would impede the effective protection of human rights.

NECESSITY TO AFFORD NON-PECUNIARY DAMAGES

The ECHR does not guarantee victims the right to obtain redress. The
award in respect of non-pecuniary loss is not an automatic consequence of
the Court’s finding that the protected right has been violated (Steiner, 2011,
pp. 10), but the ECtHR enjoys “a certain discretion in the exercise of that
power, as the adjective ‘just’ and the phrase ‘if necessary’ attest”
(Comingersoll S.A. v Portugal, GC, §29) to that. In other words, there is no
entitlement of a victim to the award of just satisfaction as their subjective
right, but only as a possibility thereof (Ichim, 2015, pp. 176).

Therefore, even in situations where internal law allows only partial
compensation, the Court will not always award moral damages to the
injured party. It will do so only “if necessary”. As the ECtHR explains, “the
awarding of sums of money to applicants by way of just satisfaction is not
one of the Court’s main duties, but is incidental to its task of ensuring the
observance by States of their obligations under the Convention” (Sylla v.
the Netherlands, §72).

The ECtHR did not specify in its judgments when just satisfaction is
necessary. Some scholars assert that the Court should define some clear and
objective guidelines for applying the necessity principle (Ichim, 2015, pp.
76).

® This was confirmed by the ECtHR itself, noting that Art. 41 of the Convention “does not
provide a mechanism [...Jfor imposing punitive sanctions on the respondent State”
(Varnava and Others v. Turkey, §156).

! E.g., Vagrancy, Art. 50, 8§16; Philis v. Greece (No. 2), §59; Ramsahai and Others v. the
Netherlands, §443.
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GROUNDS FOR NON-PECUNIARY DAMAGE COMPENSATION

The Convention does not enumerate the reasons (grounds) on the
basis of which the compensation for non-pecuniary damage may be
awarded. In the absence of such a provision, it is left to the Court to decide
the issue on a case-to-case basis. On the one hand, there are judgments in
which the compensation for non-pecuniary damage was awarded without
any closer explanation or with a very brief and lapidary reasoning. The
Court found it sufficient only to state in these judgments “that the violation
of human rights caused non-pecuniary damage to be compensated” (Kuti¢
v. Croatia, 839), without mentioning the specific basis for compensation.

However, in most of the cases, the Court did find it necessary and
useful to mention or list the reasons why it decided to award compensation
for pecuniary damage. In these instances, it usually did not confine itself to
just one basis, but cited two or more reasons, not acting in the same manner
even then. One of the Court’s formulations was that non-pecuniary damage
was intended to make “reparation for the state of disasters, inconvenience
and uncertainty resulting from the violation in question” (Comingersoll
S.A. v Portugal, GC, §29; Arvanitaki-Roboti and Others v. Greece, §27).
Elsewhere, the Court found that the applicant suffered “anguish and
distress,” “pain and mental distress” or “stress and frustration” (Katsiyeva
& Others v. Russia, §173).

The Court has also defined compensation for non-pecuniary damage
as “reparation for anxiety, inconvenience and uncertainty caused by the
violation” (Driza v. Albania, §131). Reference has also been made to
“helplessness and frustration,” “powerlessness and frustration,” “frustration
and feeling of injustice” (Galich v. Russia, §43). Furthermore, the Court has
held that the award for non-pecuniary damage may include elements in
respect of the following: “psychological harm or trauma,” "embarrassment
and humiliation,” “loss of reputation” and “loss of relationship” (Leach,
2005, pp. 404). Finally, the Court has identified situations where the
applicant had concurrently “suffered trauma, whether physical or
psychological, pain and suffering, distress, anxiety, frustration, feeling of
injustice or humiliation, prolonged uncertainty, disruption to life, or real loss
of opportunity” (Varnava & Others v. Turkey, §224).

However, in its jurisprudence so far, the Court has neither explained
nor defined any of the aforementioned reasons for awarding non-pecuniary
damage compensation. Due to the absence of definitions of the terms used,
it is very difficult to systematize or classify the bases for this type of
compensation. Yet, with a certain degree of simplification, and based on
the criteria of their nature, they could be grosso modo divided into two
large groups. The first would be the reasons which are mainly the result of
a violation of the victim’s bodily integrity due to a breach of the
Convention. They are usually manifested in the form of pain or physical
suffering, caused by bodily injury. The second, a far more numerous group
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of grounds, are the consequences of the victim’s mental integrity violations.
Therefore, here, the matter is not about bodily harm, but rather a violation
of mental health, honor, reputation and the dignity of the victim.

Nevertheless, it should be noted that it is not often possible to draw a
clear distinction between the two groups of bases. The main reason for this
is that the violation of bodily integrity, in addition to physical, also
regularly causes psychological consequences, both in relation to the victim
and to members of their immediate family or close relatives. On the other
hand, this distinction can only be made with regard to individuals, i.e.
natural persons as victims of the Convention violations.

With regard to legal persons, the situation is rather different. With
these entities, the grounds for the award of non-pecuniary damages are of a
different nature and mainly concern the violation of moral, business or
political integrity of the persons concerned. However, initially, the Court
doubted that legal persons could suffer non-pecuniary damage because they
“cannot feel “anxiety” or “distress” like natural persons” (Altwicker-Hamori
et al., 2016, pp. 15). Later on, the Court admitted that companies and other
legal persons may suffer non-pecuniary damage. The Court held that
“account should be taken of company’s reputation, uncertainty in decision-
planning, disruption in the management of the company [...] and lastly the
anxiety and inconvenience caused to the members of management team”
(Comingersoll SA v. Portugal, GC, 8§35). The Court even acknowledged that
not only commercial companies, but also political parties and their members
may suffer non-pecuniary damage. Thus, it awarded compensation for these
damages in cases of prohibition of work and dissolution of political parties,
due to the feeling of disappointment or frustration of the party members and
its founders (Dicle on behalf of the Democratic Patry (DEP) v. Turkey, §78).

DETERMINING THE AMOUNT OF COMPENSATION

Pertaining to the compensation for non-pecuniary damage, a particular
problem is the determination of its amount. There are no clear and precise
criteria in the Convention or other documents of the Court for calculating the
amount of compensation. In this respect, based on Art. 41 of the Convention,
the Court enjoys a wide margin for appreciation (bajuh, 2014, pp. 199-200).
Therefore, it can be said that the determination of the amount of
“compensation for non-pecuniary damage by the European Court of Human
Rights is difficult to understand other than the subjective judgment of the
moral values of the victim and the perpetrator of the injury” (Shelton, 2015,
pp. 324).

The absence of firm criteria in determining the amount of
compensation was explicitly acknowledged by the Court itself. According
to the Practice Direction, “it is in the nature of non-pecuniary damage that it
does not lend itself to precise calculation” (§14). The Court has pointed out
several times that “non-pecuniary damage is the applicant’s subjective
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measure of distress he had endured because of the violation of his rights
and by his nature is not amenable to proof” (Korchagin v. Russia, §25).

The second important standpoint in the Courts jurisprudence is that
“respective domestic practice of assessing compensation for non-pecuniary
damage is not building” (Kissling et al., 2011, pp. 622). Nevertheless,
domestic case-law can have limited relevance to the question of non-
pecuniary damage in proceedings before Court (Gault v. UK, 830). The
calculation criteria of the domestic courts can “offer assistance but should
not be considered as prevailing” or mandatory “criteria offered in the
Court” (Kissling et al., 2011, pp. 623).

On the other hand, according to its Practice Direction, the Court
makes its assessment of damage for non-pecuniary loss as “having regard
to the standards which emerge from its case-law” (§14). “Although Anglo-
American stare decisis doctrine does not govern the jurisprudence of the
Court” (Altwicker-Hamori et al., 2016, pp. 21), it has a limited duty to
follow its previous judgments when calculating the amount of non-
pecuniary damage. In particular, “it must take into account in its assessment
of the amounts already awarded in similar cases” (Arvanitaki-Roboti &
Others v. Greece, GC, §32). The Court has recently started to set up tables
or scales on past awards in respect of non-pecuniary damage, stating
average sums, grouped on the basis of respondent States and violated
rights” (Altwicker-Hamori et al., 2016, pp. 21). The problem is that the
Court has not so far published any table or scale.

The respondent State and the applicant can reach an agreement on
the amount of the compensation in respect of non-pecuniary damage. In
that case, the agreed amount will be awarded by the Court. However, “an
agreement by the Government with an applicant cannot be a model in
other similar cases” (Segerstedt-Wiberg & Others v. Sweden, §125).

As pointed out in its Practice Direction, the Court “makes its
assessment of damage for non-pecuniary loss [...] on an equitable basis”
(814). The principle of equity is the general and guiding principle in the
prevailing number of cases. The basic element of equity is that the award
in respect of the non-pecuniary damage “involves flexibility and an
objective consideration of what is just, fair and reasonable in all
circumstances of the case” (Al-Skeini & Others v. UK, §182).

Apart from these explicit or implicit general rules of assessment,
there are a few concrete criteria for assessing damages for non-pecuniary
loss. From an analysis of the case-law the following criteria may be
identified: the seriousness of the violation of the Convention, the
seriousness and duration of the injury, personal characteristics and conduct
of the applicant, and economic circumstances in the applicant’s country.

The first and most important criteria in the calculation of non-
pecuniary damage is the seriousness of the Conventions violation. The
level of seriousness can be explained by the “implicit hierarchy of
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Convention rights according to their relative importance”. The hierarchy
of the rights, “starting with the right to life (Art.2) and the prohibition of
torture (Art.3), may suggest their importance” (Altwicker-Hamori et al.,
2016, pp. 18). The Court itself has referred to Art. 2 together with Art. 3,
as it “enshrines one of the basic values of democratic societies making up
the Council of Europe” (Al-Saadoon & Mufdbi v. UK, 8118).

The second criteria for assessing damages for non-pecuniary loss are
the seriousness and duration of the injury. The Court uses several
formulations to qualify the injury as particularly serious. For example, the
Court may state that the applicant must have sustained “exceptional” or
“significant” harm (Mocanu & Others v. Romania, GC, §371) or that they
must have suffered “considerably” or suffered “serious” pain (Dimitrov &
Others v. Bulgaria, §174). In addition, the duration of the injury has a
bearing on its seriousness. Examples for such extended injures are extended
unlawful deprivation of liberty (Stork v. Germany, 834) or excessive length
of criminal proceeding in a rape case (N.D. v. Slovenia, §127).

The Court also takes personal characteristics into account when
calculating the amount of non-pecuniary damage. The Court has relied on
the following characteristics: the age of the applicant (Kostovska v. FYR
Macedonia, 8§60), the state of health of the applicant (latridis v. Greece,
GC, §46) or the applicant’s important judicial status (Zubko & Others v.
Ukraine, §74). Furthermore, the Court also takes into consideration the
applicant’s behavior. “It may award less of the amount of compensation
in case where the applicant bears some degree of responsibility for the
actual damage” (Schabas, 2016, p. 837). The Court also may reduce the
amount of non-pecuniary damage because of “contributory negligence”
by the victim (Practice Direction, §2).

Finally, the sum awarded in respect of non-pecuniary damage
depends on the economic circumstances in the applicant’s country. States
have different price levels and standards of living. Based on the criteria of
the “local economic circumstances” (Basarba OOD v. Bulgaria, §26), the
Court awarded different sums for non-pecuniary damage in similar cases.

CONCLUDING REMARKS

Art. 41 of the Convention allows victims of human rights violations
to receive non-pecuniary damages as a form of just satisfaction. However,
victims do not have the right to compensation, but only the right to seek it
from the Court. It is the ECtHR that finally decides whether any
compensation is necessary, enjoying broad discretion in that process.
Unfortunately, up to now, the Court has not established any criteria for
determining the necessity of compensation, so the award of non-pecuniary
damage is left to the subjective assessment of the judges. There are no
exact criteria for calculating the amount of compensation, thus they are
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determined voluntarily on the basis of equity, taking into account the
standards established in its case-law. The consequence of such treatment is
an inconsistent and non-uniform jurisprudence of the ECtHR.

The purpose of awards on non-pecuniary damages has been limited
to mere compensation for the losses caused to the applicant. The Court
has adopted a compensatory approach to non-pecuniary damages as it is
not intended to punish the Contracting Party responsible. The Court has
considered it inappropriate to accept claims for “punitive,” “aggravated”
or “exemplary” damages, therefore showing its reluctance to open the
“Pandora’s box” for the possible spreading of punitive damages.
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OAI'OBOPHOCT JAPKABA 3A HEMATEPUJAJIHY HITETY
Y JYPUCHIPYAEHLINJHU EBPOIICKOI'
CYJA 3A JbYCKA ITPABA

3opan PaguBojeBuh, HeGojma PauueBuh
Vuusepsurer y Humy, IpaBuu daxynrer, Hum, Cp6uja

Pe3nme

Haxnama HematepujanHe (MOpalHe, HEMMOBHMHCKE) INTETE NPEICTaBba jedaH Of
00JIHKa IPABUYHOT 33J10BOJbeH-a U3 Wil 41 ,,EBpoIicke KOHBEHIMj€ O JbYICKUM IpaBUMa’”.
OJroBOpHOCT JIprkaBa 3a OBY BPCTYy IUTETE, KOja MHAYE HHje M3PUYMTO INpesBuheHa y
HaBE/ICHOM 4JaHy, yCTaHOBJbCHA j€ KO3 AYTOTOJMIIBY W Ooraty jypuUCHpyACHLH)Y
EBporickor cy/a 3a jbyzicka npasa. Tom mpuimrkoM Cy1 je n3rpaauo noceOHa Ipasiia Ko-
ja ce THdy cy0jekara opnamheHnx Jia TpaXke HaJIOKHaTy HeMaTepHjalHe ITeTe, YCIIoBa 3a
nocyhuBame Te BpCTe IITeTe, OCHOBA 32 HaIOKHAY ¥ YTBP)HBambe BUCHHE HB-CHOT H3HOCA.

HemarepujanHy ommTeTy MOy TPaKUTH HOjeANHIM, TPyIIe JIULA, HEBJIaJUHE Oopra-
HU3aLyje U OpkaBe. Y HajBehem Opojy ciydajeBa, HaIOKHATLy HEMaTepHjaJlHE IITETe
3aXTeBajy AMPEKTHE KPTBE KpLIera Npaa 13 KoHBeHIMje, alli TO MOTY TPKHUTH U UH-
IIMPEKTHE JKPTBE KOje cy moroheHe KpiemeM Heunjux Tyhux npasa. Kax cy y muramy
JprKaBe, BbUXOBA je 00aBe3a 1a J0OUjeHH H3HOC PAcIIo/iesie HHANBH /Iy AIHUM KPTBaMa.

Ha 6u Cyn nocyino HaJOKHAy HeMaTepHjajHe IITeTe, Mopa Ja Oyne HCITyHBEHO
Hekoynko yciosa. [Ipema crioBy Konseniwmje u [TocinoBauka Cyna, kao u moctojehoj jy-
pHCTIpyJEHIMjH, OHU ce cacToje y cieneheM: na je armmkaHT noaHeo 3axTeB; 1a je Cyn
YTBP/IMO NOCTOjame moBpesie KoHBEHIIMje Mtk IPOTOKOJIa; a IIOCTOjU y3pOUuHa Be3a U3-
Meljy moBpe/e mmpaBa U HacTaHKa IITETE; Ja MOCTOju omTeheHa cTpaHa; /ia IPaBHU CH-
CTeM Ty)XKEHE JIpyKaBe JI03BOJbaBa caMo JCIMMHUYHY HakHaxy U qa Cyz cMarpa notpet-
HHM J1a IOCY/Ii HEMATepHjalHy OJIILITETY.

YV KoHBeHINj1 HUCY €HyMepaTHBHO HaOpojaHn 0cHOBH 300T kojux Cyn MoXke 1ocCy-
JIMTU HAJIOKHAJly HeMaTepHjajiHe [TeTe. Y OJICYCTBY jeaHe TakBe oapen0e, OCTaB/bEHO
je la To UTamke y CBAKOM KOHKPETHOM ciTy4ajy peniaBa cam Cyn. Y J10caialimboj mpak-
cu Cyn je nmocyhuBao HemaTepHjaslHy OIIITETY IO BHIIE OCHOBA, Kao IITO cy 0o,
CTpec, Y3HEMUPEHOCT, (pycTpanuja, ocpamohierbe, MOHIKABamke, Pa304apaHocT, ryou-
TaK yriesa v u3riie[a Win NpeKns Bese.

[oceban mpobiaem je Taj wto y KonBeHumju u apyrum goxymentuma Cyna He
MIOCTOj€ JaCHHU M TPELM3HN KPUTEPUjYMH 3a H3padyHaBame BIUCHHE HakHaze. Cyn je 10
caza onpelhiBao M3HOC HaKHAJE Ha MPaBUYHOj OCHOBH, Boziehn padyHa O CTaHAapIuMa
U3 CBOje M HalmoHaiHe mnpakce. ITopex Tora, y3uMao je y 003uMp M Heke ImoceGHe
KpUTepHjyMe, Kao IITO Cy 030MJEHOCT Kpierma KoHBeHIMje, 030MIBHOCT U BPEMEHCKO
Tpajambe IOBpEeAe, JUYHE OCOOMHE M IOHAIIAmbe IOJHOCHOLA 33aXTeBa M E€KOHOMCKE
NPWINKE Y JP’KaBH MOJHOCHOLIA 3aXTEBA.



