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Abstract

The author analyzes legally relevant damage - a concept used by the Study Group on
European Civil Code in order to define those losses for which a legal redress is given under
the tort law. There are eleven particular instances of legally relevant damage caused either
to one’s personality, rights or property. What is also important are the infringements of
other rights and interests, but they need to satisfy additional criteria in order to be
recognized as legally relevant damage. Only such rights that enjoy protection against
everyone are protected, therefore, anyone can infringe them. Interests are also protected if
they satisfy the requirements to be worthy of legal protection.

Key words: legally relevant damage, loss, tort liability.

INPABHO 3HAYAJHA LITETA

AncTpakrt

V pany je aHannM30BaHa MpaBHO 3HaYajHa MITETa, HojaM KojuM je CTyaujcka rpyma 3a
EBporicky rpaljaHCKu 3aKOHMK O3Ha4MyIa TyOMTKE HaJIOKHAMBE IO MPaBHIMMa OIITET-
Hor ripaBa. OcuM jemanaect moceOHO ypeheHnx BpcTa MpaBHO 3HAUYAjHE MITETE, AATH Cy U
KPUTEPHjyMH Ha OCHOBY KOjHX hie ImocTojarme OBaKBe IITeTe OUTH yTBPHUBAHO Y CiTydaje-
BMMa HeoOyxBaheHNM HeHHM MoceOHMM BpcTama. BaxHo je ma Oyne moBpelieHo mpaBo
Koje JieNyje IpeMa CBIMa MM HHTEPEeC JOCTOjaH MPABHE 3aIlTUTE.

KibyuHe peun: mpaBHO 3Ha4ajHa IITETa, TyOUTAK, IETMKTHA OJTOBOPHOCT.

@ This paper is the result of research conducted in the framework of the project
Harmonization of the Law of the Republic of Serbia with the EU Law, financed by
the Faculty of Law University of Nis.
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INTRODUCTION

Not every loss which one suffers and is prone to call damage
actually is damage in a legal sense. In the eyes of the law, damage is only
such a loss for which legal remedy is provided, namely a right of the
injured person to ask reparation from the person who caused the loss or
other responsible person.

It is not an easy task to give one general definition of damage that
could encompass all of its manifestations, for there are many differences
between them. Like most of the European laws, Serbian legislator does
not define damage; instead two instances of damage are regulated —
material and non-material damage — and three manifestations of the latter:
physical pain, mental pain and suffering and fear.

The definition of damage is left to the law theory where it is said that
damage is the infringement of material or non-material (personal)
subjective rights or legally protected interests belonging to another person,
and this infringement should be removed according to the rules of the tort
law (Pop Georgiev, 1980). The law recognizes only such reductions in
assets, or prevention from its reasonably expected increase, which is caused
by someone else’s prohibited behavior and is to be repaired by that
responsible person (Radisi¢, 2008, pp. 197).

These definitions teach us that the legal notion of damage focuses on
several points. First, damage is such detrimental impact which a person
suffers against his’her will; also, this detriment is caused to the person’s
legally protected rights and interests; and, lastly, it is that detriment that is to
be removed by a person who caused it or is in another way responsible for it.
In case that the injured person must deal with his/her loss by himself/herself,
and not be able to ask reparation from other else, then we are only faced with
economic loss, but not with legally relevant damage.

Judging by the projects for the unification or codification of the
European private law, we may say that legally relevant damage, which is
one of the requisites for the imposition of delictual liability, arises as an
important concept in modern tort law. Instead of the enumeration of the
legally protected rights and interests, these projects find it more important
to determine the requisites under which the loss of one person (either
material or non-material) can be attributed to another person who is then
responsible to remove it by way of reparation in kind or money. Provided
that these conditions are met, then we are in the presence of legally
relevant damage, for which the law provides adequate remedy. This kind
of approach we find in the project prepared by the Study Group on the
European Civil Code, under the auspices of professor Christian von Bar,
published in 2009, under the title “Principles of European Law, Non-
Contractual Liabilaty Arising out of Damage Caused to Another” (from
here after: PEL Liab. Dam.). Worth mentioning are also the project of the
European Group for Tort Law, run by professor Helmut Koziol (Principles
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of European Tort Law, PETL, art. 1: 101, 2: 102 and 3: 201), but also the
work of several commissions for the reform of the French obligation law
and the Austrian tort law.*

In this paper we focus our attention on the concept of legally
relevant damage as defined in the Principles of the European Law, the
Non-Contractual Liability Arising out of Damage Caused to Another.
Before that, we turn our attention to the purpose of tort law and to the
notion of damage from a comparative perspective.

THE PURPOSE OF TORT LAW AND THE REMEDY
FOR THE DAMAGE CAUSED

In all European legal systems there are rules on the bases of which
it is decided whether a person who has suffered damage can demand
reparation from another or, in case of impending damage, that preventive
measure be taken. The law containing these rules is called tort law (law of
delict) which establishes the criteria which — if satisfied — guarantee the
right of the injured person to be put in the position in which he/she would
be, had the detriment not occurred. In order to serve this purpose, the tort
law can rely on a general principle that anyone who causes damage to
another is obliged to make reparation (neminem laedere principle).
Another method is to establish a list of protected rights and legal interests
for which a remedy in tort law is provided. The closer inspection of
European laws shows that both approaches are present, but neither of
them gives an exhaustive list of all the protected rights and interests, for it
is almost impossible to create such a closed catalogue. Laws which rely
on some kind of enumeration (such as the German and Austrian laws) are
also open to protection of other rights and interests, provided that
prescribed requirements of tort liability are met.

Not every loss constitutes damage. All legal systems distinguish
between loss and damage and do not identify one with the other. Some
losses are recoverable under the tort law, for they are conceived as
damage, other must be borne by a person who suffered the loss. “The law
of delict can only operate as an effective, sensible and fair system of
compensation if excessive liability is avoided” (Von Bar, 2000, p. 4). We
would also like to add that setting borders between loss and damage is
necessary to prevent spreading liability on the remote consequences of
one’s conduct, therefore, they must be exempt from responsibility.

In order to accomplish a fair balance of interests involved, the law
needs to establish certain criteria for moving the loss, which represents

! For further reading about other here mentioned projects, see: Ranieri, 2008, pp.
1457-1464, 1533-1538
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damage, from the sphere of the person who suffered it into the sphere of a
person who is obliged to bear it eventually, for the loss can be attributed
to his/her conduct or omission. Defining damage and setting requirements
of tort liability are at the core of tort law.

,»The purpose of the law of torts consists predominantly in protecting
human and basic rights at the level of private law, that is to say
horizontally between citizens inter se, with the legal remedies made
mutual available.” (Von Bar, 2009, pp. 229)

“Liability in tort should protect property of a person from being
unlawfully damaged by others, as well as her non-material
(personality) rights.” (Klari¢ & Vedris, 2009, pp. 583)

Damage is the detrimental infringement of the legally protected
rights and interests held by one person, which the person responsible for
the damage is obliged to repair. Seen from the perspective of the
requirements for tort liability, together with causation and accountability,
damage is a necessary and constant? constituent of every liability regardless
of the ground of accountability (fault, created risk or equity).

In most of the European legal systems the mere violation of the
protected right does not represent damage. A further loss is required
because tort liability is imposed for the consequences of one’s (unlawful)
behavior, not for behavior itself. An injured person must prove his/her loss,
usually by comparing his/her current material position with a hypothetical
one, one which would have existed had the harmful event not occurred,
therefore establishing obligation to make reparation (the so-called
Differenztheorie). The decreased value of the infringed person’s property
represents the legally relevant damage and loss that can be repaired
(provided that all other requirements of tort liability are met). Non-material
damage which cannot be assessed in economic terms is also recoverable for
the purpose of the satisfaction of the injured person.

THE CONCEPT OF DAMAGE
FROM THE COMPARATIVE PERSPECTIVE

The concept of damage is seldom defined in civil codes. Apart
from a few exceptions, we can name the Austrian Civil Code and the
Serbian Act on Obligation Relationships which, in fact, determine the

2 Occasional requirements are the fault and wrongfulness of behavior which caused the
damage. Fault does not figure in cases of strict liability (damage caused by dangerous thing
or dangerous activity), where a person is responsible for the created risk, independently of
any fault on his/her side. Equitable liability is also based on the non-fault principle. (See:
Radisi¢, 2008, p. 196. Also: Klari¢ & Vedris, 2009, p. 584 and Cri¢, 2008, p. 4, who
divides liability requirements into general and special; according to this division, damage is
common to all types of liability, therefore, it is a general requisite.)
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instances of damage. The Austrian Civil Code (Allgemeines Biirgerliches
Gesetzbuch — ABGB, 1811, § 1293) states that damage is any harm caused
to a person’s property, rights or person). According to art. 155 of the
Serbian Act on Obligation Relationships (3akoH 0 oONUTAITHOHUM
omHocuma, 1978) damage is the reduction in the value of one’s property
(plain damage) and the prevention of reasonably expected increase of its
value (lost benefit), also the infliction of physical pain, mental pain and
suffering and fear (non-material damage). The law makes both material and
non-material damage recoverable (for the latter, under the rules set in art.
200 of the Serbian Act on Obligation Relationships) and both of them are
the result of the interference with another person’s subjective rights and
legally protected interests.

The history of law teaches us that the first delictual claims were
precisely determined: there were specific torts which protected a person
from the precisely determined type of harm. This is best shown on the
example of the Roman law. Roman jurists recognized particular torts and
had never came to a general principle that the person who causes damage
to another has to give adequate reparation.

The most important torts - iniuria, furtum and an action under lex
Aqulia — had very narrow circle of protected rights. The action for iniuria
could be given for different kinds of offensive behaviors which injure
bodily integrity, freedom and the life of another; an action for furtum
protected property of the claimant (at first from theft, later from every
unauthorized interference with property, such as the unauthorized use of
thing belonging to other) (Zweigert & Kdétz, 1996). There were two basic
requirements for an action under lex Aquilia (or the so-called Aquilian
liability): the defendant had to be at fault (i.e. causing damage intentionally
or negligently), and that the claimant suffered certain types of harms
(Gordley, 2006, p. 160). For example, one who kills a slave or an animal
had to pay a fine of a certain amount (Stojanovi¢, 1982, pp. 1180).

The casuistic method of the Roman law was an obstacle for
establishing one general rule that anyone who causes damage to another is
obliged to repair it. For such a clause one had to wait until 19" century and
the first civil law codifications written under the influence of the natural
law. Article 1382 of the French Civil Code (Code Civil, 1804) is known as
one of the first rules that provide the general duty of reparation of the
damage caused, faute (through fault, either acting intentionally or
negligently). The French courts had the responsible task of establishing
additional requirements for tort liability. Soon after the French Code
entered into force the meaning of damage (dommage) had to be defined, for
nothing in this Code explains this expression. The French courts adopted an
approach that both material as well as non-material damage (dommage
moral) are recoverable, provided that all other requirements are met (See:
Von Bar, 2009, pp. 315-316).
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The fathers of the German Civil Code took a different approach.
Instead of a general clause, they provided three separate paragraphs which
determine the domain and common requirements of tort liability. Paragraph
823 of the German Civil Code (Deutsches Burgerliches Gesetzbuch —
BGB) draws up a list of the protected rights and interests. The first section
of this paragraph provides that a person who intentionally or negligently,
unlawfully (widerrechtlich), injures the life, the health, the freedom,
property or similar right (sonstiges Recht) of another has a duty to
compensate for the inflicted damage. Under the expression, similar right
protection was guaranteed for other rights, not included in the list, provided
that they are absolute rights, protected against everyone, therefore anyone
can infringe them (Zweigert & Kotz: 1996; Teichmann, Jauernig, 2007, pp.
1112). Alongside these enumerated rights, according to para 823 section (2)
of the BGB, liability can be imposed for the breach of statutory duty whose
purpose is the protection of a person suffering damage from that damage.
The third pillar of tort liability in the German law is paragraph 826 of the
BGB which makes recoverable the damage caused by an act contrary to
good faith and fair dealing (verstofl gegen guten Sitten). This rule protects
both the material and non-material interests from intentionally or
negligently caused damage. For liability it is enough that the injured person
proves that the injuring person could have reasonably known that damage
was possible and yet did nothing to prevent it (Zweigert & Kétz, 1996).

The dominant feature of the French tort law is that it is developed
in court practice. Yet, one cannot dispute the creative role of the German
courts in making additional rules on tort liability. Soon after the BGB
came into force, it became evident that paragraphs mentioned earlier are
insufficient for the protection of those rights and legal interests which
they do not mention, but are worthy of protection. The Code explicitly
protects the most important personal assets such as life, freedom and
bodily integrity (name, picture and copyright are protected by separate
provision of the Code), but the entire personality is not protected. The
German Federal court made it possible with its opinion from 1954 that
general right to personality is that similar right mentioned in § 823
subpar. 1 of the BGB. The same applies to the right to freely exercise
business activity (Zweigert & Kotz, 1996).

The Roman law tradition is usually associated with civil law legal
system. Yet, when it comes to the tort law, on the examples of French and
partially German law, we see a divergence; the casuistic method is not a
feature of laws which are part of this system. The English tort law, on the
other hand, developed similarly to the Roman law actions for inflicted
harm - particular types of actions prohibit distinct types of wrongs and
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protect one specific right.® There are roughly around 70 to 75 torts, out of
which trespass, negligence (which is the most important), breach of
statutory duty, nuisance and defamation are the most frequent in court
practice (Von Bar, 2009, pp. 230).

THE VIOLATION OF PERSONALITY RIGHTS AS DAMAGE

The concept of material damage in Croatian obligation law is
similar to its Serbian counterpart due to their shared legal tradition. The
point of departure is the definition of non-material damage; the Croatian
Act on Obligation Relationships from 2005 (Zakon o obveznim odnosima
Republike Hrvatske, ¢1. 1046) opted for the objective concept, according
to which a mere infringement of personality rights constitutes non-
material damage. Nonetheless, remedy, specifically, the right to equitable
compensation, is only given under additional requirements set in art.
1099-1106. In case of a dispute, the court will decide whether monetary
compensation is justified by taking into account the seriousness of injury
and the circumstances of the case (Zakon o obveznim odnosima, ¢1. 1100,
st. 2).* This new concept, which is in line with modern theory on non-
material damage, was criticized in law theory. It was said that it does not
reflect the true nature of tort law, one concerned with the reparation of the
consequences the injured person suffers. Damages should be given for the
consequences which, in case of non-material damage, are various types of
physical and/or mental pain and suffering (Crni¢, 2008, pp. 557-558).

The objective concept of non-material damage points out the
importance of protected rights and interests allowing their mere
infringements to be enough for legally relevant damage and compensation.
These rights are personality rights which enjoy special protection. Not only
that they are protected by constitutional and criminal law rules, but civil law
protection is also provided with the rule that violation of personality rights is
damage per se and gives right to remedy. This remedy need not to be
monetary compensation, for circumstances of the case may indicate that
some other remedy is better suited. For example, the violation of one’s honor

% Until 19" century, the English law was organized by writs where classifications and
definitions of different species of injuries had to be based on the old procedural distinction
between forms of action. (Salmond, Torts, 182, according to Gordley, 2006, p. 181,
footnote 151)

% The seriousness of an injury will be assessed by the court on the basis of intensity and
length of physical and mental pain and fear. These parameters are ,,0bstacles to lucrative
aspirations and commercialization of non-material damage” (Crni¢, 2008, 644). The
court will also appraise the purpose of monetary compensation and will not allow that it
is used for purposes not in line with its nature and function (art. 1100 of the Croatian Act
on Obligation Relationships).
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and reputation can be better sanctioned with an apology for slander or by the
withdrawal of the newspaper containing the defamatory article.

The concept of non-material damage is familiar to most of the
European legal systems. There are laws, such as the Italian law, which
recognize another type of damage called biological damage (danno
biologico) (VVon Bar, 2000, pp. 24). This damage arises from the violation of
the right to psycho-physical integrity protected by the constitution and can be
repaired independently of any material or non-material damage (danno
patrimoniale and danno morale, Codice civile, 1942, art. 2043 and art. 2059).

The concept of biological damage is the result of the work of Italian
courts which redefined the general concept of damage. It was no longer
only the difference in the economic position of the victim before and after
the damaging event. Rather, the violation of the person’s body or health
constitutes the danno evento, to be compensated even when the plaintiff
can claim damages for neither pain nor suffering under art. 2059 of the
Italian Code, nor pecuniary loss under art. 2043 (Von Bar, 2000, pp. 24).
The remedy for danno evento (event-related damage) is a compensation
which is quite autonomous from other remedies that might be given for
further losses the claimant suffers. This way, biological damage has
become the third type of damage in Italian law, next to material and non-
material damage. All three types of damages are independent from each
other, and the compensation of one type does not preclude the
compensation for the other two. It seems that the concept of biological
damage has become established in court practice and is not disputed.

“The current question in Italy is thus not whether to retreat from the
current position, but whether the concept of danno evento can
justifiably be restricted to personal injuries alone.” (Von Bar, 2000,

pp. 27).°

THE CONCEPT OF LEGALLY RELEVANT DAMAGE

The Study Group on the European Civil Code decided to use the
concept of legally relevant damage as one of general requirements for tort
liability established in article 1:101 of PEL Liab. Dam. which serves as
the basic rule. It states: A person who suffers legally relevant damage has
a right to reparation from a person who caused the damage intentionally
or negligently or is otherwise accountable for the causation of the damage
(Article 1: 101: Basic rule). Therefore, the prerequisites for tort liability

5 It seems that courts in Portugal are also ready to acknowledge biological damage as a
third form of damage. It is viewed as a moral damage (compensable independently of
compensation for pain and suffering) in case of severe physical alteration of an individual
or his way of life resulting from loss of health, freedom, free will or privacy. (Von Bar,
2009, p. 27)
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are: legally relevant damage, grounds of accountability®, causation and
absence of defenses’.

Rules of the Chapter 2 of PEL Liab. Dam. explain what is to be
considered as legally relevant damage. There are eleven particular instances
of damage which are preceded by the rule containing the criteria for
establishing tort liability for those infringements which are not specifically
mentioned in the following articles.

In order to ascertain whether a person has suffered a legally relevant
damage one must start with the rules which regulate the particular instances
of the legally relevant damage (PEL Liab. Dam. Section 2, art. 2: 201-2:
211). The Rule from the beginning of the fifth Chapter (art. 2:101 -
Meaning of legally relevant damage) applies as a subsidiary - if the
infringed right or interest is not categorized among particular forms of
damage. The drafters decided for this order of rules to avoid the wrong
impression that the list of legally relevant damage closes with those eleven
particular forms of damage and that the protection of other rights and
interests is not possible (Von Bar, 2009, p. 301). The list is open for new
forms of damage under the criteria set up in art. 2:101 of PEL Liab. Dam.
which will be decided by the court. Article 2:101 of PEL Liab. Dam
which explains the meaning of legally relevant damage is a blanket rule
and is to be determined in every day court practice.

PARTICULAR INSTANCES OF LEGALLY RELEVANT DAMAGE

Closer inspection of articles 2: 201-2: 211 of PEL Liab. Dam. shows
that particular instances of damage are typical infringements of rights and
interests which are sanctioned under tort liability in most European laws.
First, there is damage as a result of the infringement of personality rights.
These are: damage to the person (death, personal injury and consequential
loss, infringement of dignity, liberty and privacy); damage resulting from the
communication of incorrect information about another and loss upon breach
of confidence. These instances of damage are followed by provisions on
damage to the property and proprietary interests (loss upon infringement of
property and lawful possession), damage as a consequence of reliance on
incorrect advice or information, loss upon unlawful impairment of business
and pure ecological damage.

® Grounds of accountability are: intention and negligence, accountability for damage
caused by employees and representatives (vicarious accountability), accountability for
damage caused by defective products, by dangerous substances or emissions (see: Chapter
3 of PEL Liab. Dam.).

" Defenses can relieve responsible person of liability for damage ( see: Chapter 5 of PEL
Liab. Dam.).
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A person can be held accountable for the causation of damage
mentioned in the previous section if he/she acted either with the intention or
he/she was negligent, but also independently of any fault on his/her side.
We point out this fact because there are few instances of damage which can
be present only if there is intentional conduct. These cases are fraudulent
misrepresentation (deceit) and inducement of non-performance of obligation.

THE MEANING OF LEGALLY RELEVANT DAMAGE

As already mentioned, the concept of legally relevant damage is
set upon three pillars. The first pillar encompasses the eleven particular
instances of damage, regulated in detail by special provisions, which by
no means complete the list of rights and interests protected by the law of
tort.® Important are also the infringements of other rights and interests,
but they need to satisfy additional criteria in order to be recognized as
legally relevant damage. Provisions regulating these criteria are the
second and the third pillar of the concept of legally relevant damage as
seen by the drafters of the Principles of European Law.

The article 2: 101: Meaning of legally relevant damage reads as
follows:

(1) Loss, whether economic or non-economic, or injury is legally

relevant damage only if:

(a) one of the following rules of this Chapter so provides;

(b) the loss or injury results from a violation of a right otherwise
conferred by the law; or

(c) the loss or injury results from violation of an interest worthy
of legal protection.

(2) In any case covered only by sub-paragraphs (b) or (c) of paragraph
(1) loss or injury constitutes legally relevant damage only if it
would be fair and reasonable for there to be a right to reparation
or prevention, as the case may be, under Articles 1: 101 (Basic
rule) or 1: 102 (Prevention).

(3) In considering whether it would be fair and reasonable for there
to be a right to reparation or prevention regard is to be had to
the ground of accountability, to the nature and proximity of the
damage or impending damage, to the reasonable expectations of
the person who suffers or would suffer the damage, and to the
consideration of public policy.

® “The second chapter does not seek to draw up a list of abstract interests protected by the
law of tort; rather it seeks to clarify within the specific context the concept of “legally
relevant damage” within the meaning of basic norm — (...) damage which will be
recognized for the purpose s of founding liability in tort, given all the other ingredients of
claim.” (Von Bar, 2009, p. 299)
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(4) In this Book:

(a) economic loss includes the loss of income or profit, burdens
incurred and reduction in the value of the property

(b) non-economic loss includes pain and suffering and impairment
of the quality of life.

The analysis of these provision first shows that there are two
manifestations of damage - loss and injury per se; then, that they can
result from the violation of one’s subjective right or legally protected
interest. Protected are only such rights which enjoy protection against
everyone, therefore anyone can infringe them. In the civil law legal
system these rights are called absolute rights and include property rights,
personality rights, trademarks rights and copyright. Their exclusive nature
gives them a special status, among other things, noticeable in privileged
protection in tort law. It need not be a right within the private law, and the
right to vote, or a right not to be discriminated against are also included
(see: Von Bar, 2009, p. 307). What matters is that these rights have the
erga omnes effect, therefore contractual rights are excluded®.

Infringement of legally protected interests can also constitute legally
relevant damage. The drafters used the expression ‘an interest worthy of
legal protection’'® (art. 2: 101 para 1 subpar b) and, whether there is such,
the court will decide using criteria set in paragraphs 2) and 3). Before we
examine these criteria, we will first explore loss and injury as two
manifestations of legally relevant damage.

LOSS AND INJURY AS DAMAGE

The drafters followed the dominant European legal tradition by
making both economic (material) as well non-economic (hon-material)
loss compensable (art. 2: 101 para 1 of PEL Liab. Dam.). In order to
establish whether there is an economic loss, one must compare the current
material position of the injured person with his/her material position prior
to the event which caused the damage; if there is a reduction in the
property value (negative difference between the compared positions), the
injured party has a right to reparation, either in kind or in money (the last

® But, an inducement to breach a contract is a special instance of legally relevant damage
(see art. 2: 211 of PEL Liab. Dam.) for a third person has intentionally caused one
contracting party not to perform his/her obligation.

1% This is a linguistic innovation which does not feature in any of the Civil Codes or
Damage Liability Acts, but it is known in jurisprudence of many countries. In Serbian law
often it is required from a claimant to prove his legitimate interest in order to address the
court and ask for legal protection (according to art. 188 of the Civil Procedure Act, a claim
to establish an existence or non-existence of a right or legal relationship can only be
brought in special situations provided that the claimant has legal interest).
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called compensation). The aim of the reparation is to reinstate the injured
person in the position that he/she would have been in had the legally
relevant damage not occurred (art. 6: 101 para 1 of PEL Liab. Dam.). Unlike
the Serbian obligation law, where reparation in kind has priority over
monetary compensation (see art. 185 para 2 and 3 of Act on Obligation
Relationships), PEL follows the common law principle and establishes
reparation in money as a general rule. The amount of the sum will be
assessed according to the economic rules of the market for the harmed
interest has a market value. In art. 2: 101 para 4 typical forms of economic
losses are given. They include the loss of income or profit, the burdens
incurred and reduction in the value of the property.

There are situations where reparation in kind is a better remedy than
monetary compensation. The owner of a stolen thing has a right to
vindicate it for only such a reparation reinstates him in the position held
prior to the damage suffered. Yet, the main field of reparation in kind is the
infringement of personality rights. This leads us to the second manifestation
of reparable loss, namely non-economic loss, which includes pain and
suffering and the impairment of the quality of life (art. 2: 101 para 4
subpara b).!! These losses cannot be assessed according to the rules of the
market for the infringed rights and interests have no market value. The
satisfaction of the injured person is the aim of the remedy, which can be
achieved by reparation in kind, as well as by payment of money. For
example, the injuring person is obliged to retract a false statement, the court
orders that judicial decision is to be published in the media (at the expense
of the injuring person). If monetary compensation is a remedy, then the
injured person will be given the amount of money assessed by the judicial
decision. This is by no means an equivalent of the harmed right, but rather
an equitable sum which can alleviate the pain and suffering of the injured
person.*?

At the beginning of our discussion it was said that the tort law deals
with the consequences of wrongdoing, meaning that in order to establish
liability in tort there has to be some detrimental effect on the person’s
patrimonial or personality rights or protected interests. “Incurring loss is a
gener?%ly prerequisite for the existence of legal damage” (Von Bar, 2009, P.
320).

1 The list is not conclusive therefore one must address the national law in order to
establish which types of non-economic damage are recoverable. In the Serbian law there
are three types of legally recognized manifestations of such damage: physical pain and
suffering, mental pain and suffering and fear (Zakon o obligacionim odnosima, ¢l. 200,
st. 1).

12 See also art. 200 para 2 of Serbian Act on Obligation Relationships.

13 Otherwise, tort law will lose its dominantly reparatory function and gain elements of
punishment and deterrence, which are the goals of criminal law sanctions.
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Yet, there are legal systems where the injury alone (per se) constitutes
legally relevant damage. We have already mentioned the Italian concept of
danno biologico, which is a good example of one such damage. According to
the Italian court practice, the violation of a person’s psycho-physical integrity
and health (which enjoy special constitutional protection) is not only an event
that causes further damage, but an event which per se justifies the obligation
to make reparation to the injured party. Therefore, no special proof of actual
loss (being economic or non-economic) is required for tort liability.

We can also add the Spanish rule that an infringement of
constitutionally protected personality rights, above all bodily integrity, honor,
one’s own name or image and privacy, are actionable per se. In France, the
breach of the prescribed standard of conduct, such as a duty to fair and loyal
market competition, presumes the presence of damage if faute commerciale
is established (for further reading see: VVon Bar, 2009, P. 320-323).

THE CRITERIA FOR ESTABLISHING LEGALLY RELEVANT
DAMAGE

Article 2: 101 of PEL Liab. Dam. applies to those rights and legally
protected interests which are not regulated by special provisions of the
Draft, and it must be further developed in court practice. The Court dealing
with the case is equipped with the criteria set in paragraphs (2) and (3) of
the said article, which will help him to establish the presence of legally
relevant damage. According to paragraph (2) a claimant will be granted a
remedy only if it is fair and reasonable to do so, otherwise the infringement
of a right or interest does not constitute legally relevant damage. Fairness and
reasonable are decided upon: the ground of accountability, the nature and
proximity of the damage or impending damage, to the reasonable
expectations of the injured person and to the considerations of public policy
(paragraph (3)). The assessment of public policy may show that there are
better and more suitable legal means to deal with the infringement than
those given in tort law. For example, non-performance of an obligation
only seldom constitutes non-contractual liability (if it is induced by a third
person) for contract law has its own ways of dealing with the breach of
contract and has priority over tort law regime.

CONCLUSION

The law of tort deals with the detrimental consequences which
arise out of damage caused to another by prescribing rules which, if
satisfied, give an injured person the right to reparation of that damage.
The concept of damage is familiar to most European legal systems, but it
is rarely defined in their civil codes. Law theory says that damage is a
loss a person suffers against his/her will which is caused to his/her rights
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or legally protected interests and is to be removed by a person who
caused the loss or is in another way responsible for it. The Study Group
on European Civil Code uses the expression legally relevant damage to
denote what is to be classified as damage for the purpose of tort law.
Although the expression is new it also focuses on these important features
of one’s loss for which a legal redress is provided under the tort law; the
prefix “legally relevant” delineates damage in the legal sense from those
detriments which one individual perceives to be damage, but are actually
not. There are eleven particular instances of legally relevant damage and
one general rule containing the criteria for establishing tort liability for
those infringements which are not specially addressed. These criteria are
placed in the judge’s hands to ascertain the presence of damage and are to
be used subsidiary. The judge must establish the infringement of right or
interest worthy of legal protection and that circumstances of the case
show that it is fair and reasonable to grant a remedy, because if not, the
infringement does not constitute legally relevant damage.

At the end of this analysis, we would also like to point out that not
every legally relevant damage is reparable. Chapter 6 of the PEL Liab.
Dam. makes remedies for the damage sustained depending on the aim of
tort liability. The general aim is the restoration into the previous state of
affairs (restitutio in integrum), which is to be achieved by way of reparation,
compensation (monetary reparation) and prevention. In cases where only
preventative legal protection can be given, it is justified to say that although
legally relevant damage is present, it does not also constitute a reparable
damage. Then a claim for compensation for example of pain and suffering
may be dismissed by the court on the basis that it would not be fair and
reasonable for there to be a right to reparation.
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IMPABHO 3HAYAJHA HITETA

HBana CumonoBuh
Yuusepsurer y Humry, [IpaBau dakyntet, Hum, Cpouja

Pe3ume

Huje cBaku ry6urak mrera. CBH MpaBHHU CHCTEMH Pa3iHKyjy MOjMOBE I'yOUT-
ka (omrehema) u mreTe U He moucroBehyjy ux. Heku cy ryOumnm HaJOKHAIWBU IO
MpaBWIMMa OJIITETHOT MpaBa, jep ce CMaTpajy IITEeTOM, Jpyre Mopa aa MOoAHece CaM
omrrehenn. PasrpannyaBamem ryOuTaka off IITETE, T€ IPHUITNCUBAKEM TIPaBHE OJr0-
BOPHOCTH CaMoO 32 OBO APYT'0O — OAIITETHO NPaBo (M YUTaB NPaBHU CUCTEM) — UyBa ca-
Mo cebe o1 ypymaBawa. THMe ce U crpeyaBa MUPEHE OJrOBOPHOCTH 3a MOCIEIMIIE
CYBHILIC yJJaJbeHE OJ1 PAAEbE HA KOjy Cy Ce Ha/l0Be3ale.

Crynujcka rpyna 3a EBporcku rpahaHcku 3aKOHUK [TOjMOM TPAaBHO 3HAYajHA
IITEeTa OAPEANIIA je je/laH O OMIITHX yCJIOBa OJIITETHE OJTOBOPHOCTH. Y Ca3HaBamby
OBOT mojMa Tpeba mohu of M3IBOjEeHNX W TMOjeAMHAYHO ypeheHux oOnmKa mTere, a
OIIITY M YBOAHY OApeAdy MPUMEHHUTH CYICHANjapHO — YKOJIHMKO ToBpeheHo cy6jex-
THUBHO TIPaBO WIM 3alITHNEHN HWHTEpeCc HE CHaja HU y jedaH of moceOHMX 00IHKa
mrere. OBakBUM pacropenoM mpapuia tpeba u3dehu morpeman yTucak a ce Jimcra
3aTBapa ca OBHX jeJJaHaeCT BPCTa IuTera, 0e3 MOTryhHOCTH 3alITUTE U APYTUX IpaB-
HHX noOapa. Ha nmucTy ce Mory JojaBaTu M Apyre BpCTe IITETa, U TO Ha OCHOBY KpH-
Tepujyma u3 unana 2: 101, unje he mocrojame yTBphuBaTH Cy] Y CBAKOM KOHKPETHOM
cirydajy. Hopma o npaBHO 3Ha4ajHOj mteTr U3 wiaHa 2: 101 Hanpra 3ampaso je 61aH-
KETHO IPaBUIIO, KOje TeK Tpeba ONnepalnoHaIH30BaTH y CY/ICKO] IIPAKCH.

Vkomuko nornenamo ozxpende Haupra y kojuma cy ypehene noceGue Bpcre
LITeTa, 3aKJby4nhieMo J1a ce pajyl O TUIIMYHUM HOBpeiaMa IpaBa ¥ uHTepeca, y Behu-
HM E€BPOIICKUX IIpaBa CaHKIMOHHUCAHE OMIITETHOM oAroBopHoiuhy. IIpBUX HEKOJIHKO
BpPCTAa LITETA HAcTaje MOBPEJOM JIMYHUX NpaBa. Ped je o mrerama 300r CMPTH WM 110~
Bpeae NCUXO(pH3MIKOT HHTETPUTETA Apyre ocode, 300T MOBpeIe YacTH U yIIieAa WiIH
npaBa Ha NPHBATHOCT, M3HOIICH-A WM NPOHOLICHA HEMCTUHUTHX HH(pOpMaIHja o
JIpyroM U 300T ToBpene oJHoca moBepema. Ciene mrera npoy3poKoBaHa MOBPEIOM
CTBapHUX IIpaBa M MHTEpeca, IITeTa 300r OCHOBAHOT MOYy3Jama y CaBeT MWIH HHPOP-
Manujy 3a Koje y TPeHYTKY caolllliTaBama omrteheHu Hije 3Hao Ja Cy HeTa4yHH, [TeTa
NPUYNE-EHA HEJIOjaTHOM KOHKYPEHIINjOM M HEKOJIMKO BPCTa €KOJIOIIKUX LITEeTa.
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Mumo 0BHX, TIOCEOHO M3BOjCHHUX, ITPaBa U HHTEPECa, OAIITETHOM OArOBOPHOLI-
hy 3amruhena cy u apyra nmpaBa u uHTepecH (0uo ypehena Hopmom rpahanckor npa-
Ba MJIM HOPMOM jaBHOT IIpaBa), HO caMo II0 IPOLCHHU CyIHje U y3 UCIYHBEmhe T0AaT-
HUX ycioBa. Hajmpe, noTpeGHO je a ce paay o mpaBy arcoyTHOT IEjCTBa — TAKBOM
KOje Jenyje mpeMa CBHMA, Ta je W MpeMa CBHUMa 3allTHhEeHO — WM O MPaBHOM HH-
Tepecy JOCTOJHOM IpaBHE 3alTHTE, 3aTHM M JIa je ONPaBIaHO U Pa3yMHO NPU3HATU
TUTYJapy HOBpelheHOr NpaBa WM MHTEpeca IMpaBo Ha HajokHany mrere. Ompasna-
HOCT ¥ Pa3yMHOCT IIPUMEHE OBE CaHKIHje IpolecHuhe cyadja umajyhu y Bumy o0iamk
OJIFOBOPHOCTH 3a MOBPe.y, IPHPOJY IITETe, OIMCKOCT LITETE U pajibe Koja jy je u3a-
3BaJia, ONpaB/laHa OuCKHBamba OMITEHiCHOT 1, HAMIOCIIETKY, jaBHH HHTEpeC. Y KJby4dHBa-
€ JaBHOT MHTepeca y HPOIeHY Jaje CyIHjH IPOCTopa 3a 3akjbydak Ja ce MoBpena
MOsxe 60Jbe OTKJIOHUTH IPYTUM HPaBHUM CPEICTBHMA U 110 JPYTUM HNPaBHUM MPaBH-
JIMMa, YMECTO OAIITETHHUX. Y TaKBOM CIIy4ajy, CYAMjCKH je 3aKJbyYaK Jia HeMa IPaBHO
3nauajue mrere (legally relevant damage), Beh moBpene npyrum HOpMaMa CaHKIIH-
OHHCaHEe WM YaK I'yOuTKa Koju omTeheHn Mopa caM moiHETH.



