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Abstract

The author deals with the problem of criminal measures and sanctions in the legislation
of the Republic of Serbia during the Covid-19 pandemic from the human rights points of
view. The executive branch of the government declared a state of emergency in the
Republic of Serbia in March 2020. At the same time, the so-called Crisis Headquarter was
established with the authority to impose measures of criminal-legal nature. During the two-
month state of emergency, through the Crisis Headquarter, the executive branch of the
government was changing criminal laws and sanctions on an almost daily basis. It is
debatable whether such laws meet the rule of law and the European Court of Human
Rights standards. The author in this work deals with three main issues: curfews, ne bis in
idem principle, and migrants’ detention. The particular attention is devoted to the
Constitutional Court decision regarding the mentioned issues.

Key words: curfews, ne bis in idem, migrants, detention, human rights.

COIUJAJIHE UMIVIMKALNUJE U3A3BAHE JIP2KABHOM
PEAKIINJOM HA KOBH/I-19 1 JbYICKA ITPABA
Y PEITYBJIMIIN CPBUJHU

Ancrpakrt

AyTop y pamy objammasa mpodiieM KPHBIYHOIIPABHUX Mepa 1 CAHKI[Hja MPOIHCAHNX
Y CpPIICKOM KPUBHYHOM 3aKOHOIABCTBY 32 BpeME Tpajarba BaHPEIHOI CTamba M3a3BaHOT
naHjaeMujoM KoponaBupyca. Maprta 2020. rogune, Bnana Pemyomike CpOuje je yBena
BAHPE/HO CTame, a HICTOBPEMEHO je ycrocTaBibeH T3B. Kpusnu 1mtad, ca moryhnomhy na
TPONHUCYje Mepe KPHUBUYHOIIPaBHE TpHUpoe. 3a BpeMe JBOMECEYHOT TPajara BAHPEIHOT
CTarba M3BPIIHA BIIACT j€ TOTOBO CBAKO/HEBHO JIOHOCHJIA Mepe KOje Cy MMajle 3HaTaH yTH-
11aj] Ha KPUBIYHO 3aKOHOJABCTBO. [locTaBiba ce MUTamE 1a JIM Cy JIOHETH 3aKOHHU Y CyIITH-
HH Y CKJIaJly ca CTaHAapAMMa KOjH IIpou3nase U3 cyzacke npaxce EBpornckor cyna 3a jbyn-
CcKa mpaBa. AyTop ce y paay 0aBu TpH KJby4Ha IMHTaba, 1 TO YBEACHOM 3a0paHOM Harty-
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IITarba CTAHOBA, NIPUTBAPAFLEM MUTPAHATa M HAYEJIOM HETIOHOBJBUBOCTH KPHBIYHOT MO-
crymnka. Aytop noceOHy naxmy nocsehyje omtymm YeraBHor cyna Pemy6mmke Cpouje y
BE3H Ca HABEICHUM MUTabHUMa.

K/byuyHe peun: MONUIM)CKH Yac, Hauesno ne bis in idem, MUTpaHTH, JIUIIEHE CI000E,
JbYJICKa TIpaBa.

INTRODUCTION

Coronavirus (COVID-19) is the newest dangerous contagious dis-
ease in the world, emerged at the end of 2019 and the beginning of 2020
(Turanjanin & Radulovi¢, 2020: p. 4; Chan, 2020) and it is certainly chal-
lenge for democratic societies.! As Ben Stickle and Marcus Felson em-
phasize, “the COVID-19 pandemic of 2020 is unquestionably one of the
most significant worldwide events in recent history, impacting culture,
government operations, crime, economics, politics, and social interactions
for the foreseeable future. One unique aspect of this crisis is the govern-
mental response of issuing legal stay-at-home orders to attempt to slow
the spread of the virus. While these orders varied, both in degree and tim-
ing, between countries and states, they generally began with strong en-
couragement for persons to isolate themselves voluntarily” (Stickle &
Felson, 2020: p. 525; see also Lundgren & Klamberg, 2020; Klatt, 2021.:
p. 1). However, Serbia adopted an opposite solution — a mandatory isola-
tion for the entire population, with some exceptions (Turanjanin, 2021b:
p. 224).

Due to the pandemic caused by the coronavirus, the President of the
Republic of Serbia, the President of the National Assembly and the Prime
Minister passed the Decision on declaring a state of emergency on March
15, 2020, which lasted until May 6, 2020. The Assembly passed a Decision
to abolish the state of emergency. The day after the declaration of the state
of emergency, the Government, with the co-signature of the President of
the Republic, passed the Regulation on measures during the state of emer-
gency which prescribes measures derogating from the constitutionally
guaranteed human and minority rights (Turanjanin, 2021b: p. 224).

During the state of emergency, the Government of the Republic of
Serbia passed a number of bylaws, which deeply encroached on the rights
and freedoms of citizens guaranteed by the Constitution. In the first place,
we are referring to the Regulation on measures during the state of emer-
gency, which has been changed several times (hereinafter: the Regula-

LIn the field of criminal procedure law, one of the issues is use of the technical means
at the main trial (Turanjanin, 2020: p. 269; Turanjanin, 2021: p. 86). For example, if
the presence of the defendant is difficult at the main trial due to the danger of
spreading a contagious disease, the court may decide to ensure the participation of the
defendant by technical means, if it is technically possible.
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tion).? At the very beginning of the Regulation, in Article 1, it is stated
that the Regulation deviates from the constitutionally guaranteed human
and minority rights during a state of emergency.® Finally, on May 6,
2020, the National Assembly adopted the Law on the application of regu-
lations passed by the Government with the co-signature of the President
of the Republic during the state of emergency* and confirmed by the Na-
tional Assembly. In the text that follows, we will analyse the most im-
portant and most controversial provisions of these acts. It is important to
note that the legal regulations entered into force on the day of their publi-
cation in the Official Gazette (Turanjanin, 2021b: p. 225-226).

THE THREE MAIN PROBLEMS
Curfews

Restrictions on the rights and freedoms of citizens were already an-
nounced in Article 1 of the Regulation. Article 2 of the Regulation allows
ministries to impose certain measures which would restrict citizen’s rights
and freedoms. Based on this article, the Minister of the Interior issued an
Order on restriction and prohibition of movement of persons on the territo-
ry of the Republic of Serbia. The order prohibits the movement of persons
over 65 years of age in populated areas with more than 5,000 inhabitants,
and persons over 70 years of age in populated areas with up to 5,000 inhab-
itants. The ban did not refer only to Saturday, for the period from 04:00 to
07:00 in the morning. All other persons are prohibited from leaving apart-
ments, rooms and facilities in residential buildings and houses from 5 pm to
5 am on working days, as well as from 1 pm on Saturdays until 5 am on
Mondays. After that, the mantra about the importance of the next two weeks
was repeated, and the ban on movement was extended until the beginning
of May when the government abolished it under public pressure — just be-
fore the elections (Turanjanin, 2021b: p. 226).

2 Official Gazette of Republic of Serbia No. 31/20 (16/03/2020), Official Gazette of
Republic of Serbia No. 36/20 (19/03/2020), Official Gazette of Republic of Serbia
No. 38/20 (20/03/2020), Official Gazette of Republic of Serbia No. 39/20
(21/03/2020), Official Gazette of Republic of Serbia No. 43/20 (27/03/2020), Official
Gazette of Republic of Serbia No. 47/20 (28/03/2020), Official Gazette of Republic of
Serbia No. 49/20 (01/04/2020), Official Gazette of Republic of Serbia No. 53/20
(09/04/2020), Official Gazette of Republic of Serbia No. 56/20 (15/04/2020), Official
Gazette of Republic of Serbia No. 57/20 (16/04/2020), Official Gazette of Republic of
Serbia No. 58/20 (20/04/2020), Official Gazette of Republic of Serbia No. 60/20
(24/04/2020), Official Gazette of Republic of Serbia No. 65/20 (06/05/2020) and
Official Gazette of Republic of Serbia No. 126/20 (23/10/2020).

8 Official Gazette of Republic of Serbia No. 34/2020, 39/2020, 40/2020, 46/2020 and
50/2020.

4 Official Gazette of Republic of Serbia No. 65/20 (06/05/2020).
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The Regulation on Amendments of the Regulation on Measures
during the State of Emergency of April 9 2020 transferred the quarantine
of citizens to the Regulation, by adding Articles 1a and 1b. Namely, in
order to suppress and prevent the spread of the infectious disease
COVID-19, and protect the population from that disease, during the state
of emergency it was forbidden to move in public places, i.e. outside
apartments, rooms and other residential objects in residential buildings, as
well as outside the household: for persons from 70 years of age in popu-
lated areas up to 5000 inhabitants, and persons over 65 years of age in
populated areas over 5000 inhabitants, except on Fridays from 04 to 07
o'clock in the morning. Persons under the age of 65 were initially banned
from leaving the houses from 5 pm to 5 am on working days, as well as
from 5 pm on Friday until 5 am on Monday.> As a result of public pres-
sure, provisions on taking pets for a walk were added to the Regulation.
For this purpose, the movement was, exceptionally, at the time of the ban,
allowed to persons under 65 years of age, in the period from 11 pm to 1
am the next day, as well as on Saturdays and Sundays from 8 am to 10
am, for 20 minutes, up to the maximum of 200m distance from the place
of residence or stay. During this time, it was forbidden for more than two
persons to move together or stay in a public place in the open. The ban
did not apply to minors and their parents, i.e., guardians and foster par-
ents (Turanjanin, 2021b: p. 227).

At the same time, Article 1b of the Regulation prohibited move-
ment in all parks and public areas intended for recreation and sports. Fu-
nerals could be held, but only with the presence of the maximum of ten
people and with a mandatory distance of two meters. Particularly interest-
ing is the provision of paragraph 1 of Article 4d of the Regulation, which
prescribed extremely high fines for violating the provisions of Articles la
and 1b - a fine in the range of 50.000,00 RSD (approximately 425,00
EUR or 520,00 USD) to 150,000.00 RSD (approximately 1.270,00 EUR
or 1.550,00 USD). What is especially theoretically problematic here, is
how to determine the fine that will be imposed due to the violation of the
movement ban. An even more problematic provision is the provision of
paragraph 2, which explicitly stipulates that a misdemeanour procedure
will be initiated and completed due to the committed misdemeanour, even
if criminal proceedings have been initiated against the perpetrator for a

SExceptions were licensed health workers, members of the Ministry of the Interior, the
Ministry of Defense, the Serbian Army and security services, who are on duty,
persons licensed by the Ministry of the Interior, crew members of cargo motor
vehicles, cargo ships, railway staff vehicles, crews and cabin crew of aircraft, which
perform international transport in road, rail, water and air transport; as well as persons
who urgently needed medical assistance, with a maximum of two accompanying
persons.



Social Implications Caused by State Reaction on Covid-19 and Human Rights in R. Serbia 1085

criminal offense that includes the characteristics of that misdemeanour,
regardless of prohibition from Article 8, paragraph 3 of the Law on Mis-
demeanours. This provision clearly stipulates that proceedings for the
misdemeanour cannot be initiated against a perpetrator of a misdemean-
our, or if already initiated, cannot be continued if a person has already
been found guilty of a criminal offense which includes the characteristics
of the misdemeanour (Turanjanin, 2021b: p. 227).

In the following amendments to the Regulation, the permission to
move during the ban was extended to persons with developmental disabil-
ities and autism, but only if accompanied by one adult, up to the maxi-
mum of 200 meters from the place of residence or stay. Only three days
later, a new amendment to the Regulation was passed, which extended the
ban on movement during the Easter holidays as follows: during the Easter
holidays, persons under the age of 65 are prohibited from moving from 5
pm on Friday, April 17, until 05 am on Tuesday, April 21, but during this
period, in addition to the already prescribed time for taking pets for a
walk, it is also allowed to take them out on Monday, April 20 from 08 to
10 am (Turanjanin, 2021b: p. 227-228).

A few days later, restrictions on leaving homes for people older
than 65 were even more tightened. Namely, in addition to the provision
which allows them to go out on Fridays from 4 to 7 in the morning, it was
decided that this was allowed only for the purpose of buying groceries.
However, this category of persons was allowed to go out on Tuesdays,
Fridays and Sundays in the period from 6 pm to 1 am, for a period of 30
minutes and in the diameter of 600 meters from the place of residence or
stay. For persons under the age of 65, the timespan during which it was
not allowed to leave the residence was extended to the period from 5 pm
to 6 pm. Then, the ban was lifted for the construction workers hired on
properly registered building construction and civil engineering construc-
tion sites. Also, blind, deaf or persons with hearing difficulties, as well as
persons who, due to the existence of similar impairments, cannot move
independently, could move accompanied by one companion, in the period
when movement was allowed. The ban did not apply to persons who were
elected, appointed or employed in a state body, autonomous province
body or local self-government body if their presence was necessary for
the functioning of competent state bodies, autonomous province bodies or
local self-government bodies with the provision that all preventive
measures related to preventing the spread of infectious diseases (keeping
social distance, disinfection and use of protective equipment, i.e., masks
and gloves) were applied. At the request of the competent state body, the
body of the autonomous province or the body of the local self-
government unit, the Ministry of the Interior issued a special permit for
these persons to move (Turanjanin, 2021b: p. 228).
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The new amendment to the Regulation of April 24 allowed persons
over 65 years of age to go out every day for 60 minutes, but the period in
which they were previously allowed to go out was not changed. The ban
on going out was also extended during Labour Day holidays, from 6 pm
on Thursday, April 30, until 5 am on Monday, May 4. Taking the pets out
was allowed from 8 am to 10 am on Friday, May 1. On May 6, 2020, the
Law on the Validity of regulations passed by the Government with the
co-signature of the President of the Republic during the state of emergen-
cy was enacted and then confirmed by the National Assembly. In this
way, a set of different regulations with criminal provisions gained the
force of law quite illegally. This legal text repealed the regulations, which
stipulates that the provisions of those ordinances are applied to the of-
fenders for criminal offences committed during the state of emergency
even after the state of emergency has ceased (Article 2) (Turanjanin,
2021b: p. 228).

Migrants’ detention

Article 3 of the Regulation stipulated that the Ministry of the Inte-
rior could order the closure of all accesses to an open space or facility and
prevent it from leaving that space or facility without special permission,
as well as order mandatory stay of certain persons or groups of persons in
a certain area or certain facilities (reception centres for migrants, etc.). In
order to prevent the uncontrolled movement of persons who may be carri-
ers of the virus and to prevent arbitrary leave of migrants from asylum
centres and reception centres, the movement of asylum seekers and irreg-
ular migrants accommodated in these centres in the Republic of Serbia
was temporarily restricted. They could not leave a centre except in the
justified cases (going to the doctor or for other justified reasons), with the
special approval of the Commissariat for Refugees and Migration of the
Republic of Serbia, which was limited in time — in accordance with the
reason for which it was issued. The mentioned provisions were also chal-
lenged before the Constitutional Court, with the explanation that it was an
illegal, arbitrary and collective deprivation of liberty, based on discrimi-
natory criteria, with the lack of judicial protection.

Ne bis in idem

In short, Article 4d of the Regulation stipulates that a person who
violates the prohibitions prescribed in Articles 1a and 1b will be punished
for a misdemeanour. A misdemeanour procedure could be initiated and
conducted for a misdemeanour even in the event that criminal proceed-
ings were initiated or were in progress against the perpetrator for a crimi-
nal offense that includes the characteristics of that misdemeanour, regard-
less of the prohibition of non-repeatability of criminal proceedings.
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In the actions of the executive bodies in this field, two problems
can be singled out which can later be branched out into several others.
First, the Government of the Republic of Serbia acknowledged that the
envisaged misdemeanour had the characteristics of a criminal offense un-
der Article 248 of the Criminal Code. Then, the Government submitted
that the conduct of two proceedings in relation to the same matter was
made possible because the misdemeanour proceedings were faster and
more efficient than the criminal proceedings, and thus in specific circum-
stances a higher degree of respect for the restraining order could be
achieved. The misdemeanour procedure, as a rule, ends in a shorter peri-
od of time, thus reducing the risk of infection for defendants, holders of
judicial office and officials. Particularly problematic is the position in
which the Government invoked the possibility of including the sentence
of imprisonment or fine that the convict served or paid for the misde-
meanour in the sentence imposed for the criminal offense.

DISCUSSION
Curfews

In its decision, the Constitutional Court clearly took the position
that the ban on the movement of the population does not constitute depri-
vation of liberty. However, this is rather questionable given the ECtHR's
views on forced isolation. It is not disputed that Article 5 of the Conven-
tion guarantees the right to liberty and security. At the same time, the
Constitutional Court compared this situation with the placement of pa-
tients suffering from certain diseases in the hospital, emphasizing that this
is not deprivation of liberty. This attitude can be extremely wrong.

First of all, we need to examine three steps: whether the applicant
was “deprived of his liberty,” whether it was justified under Article 5 8 1
and whether the detention in issue was “lawful” and free from arbitrari-
ness. The ECtHR took a stand that the compulsory isolation orders and
the citizens’ involuntary placement in the hospital amounted to a “depri-
vation of liberty.” Furthermore, Article 5 § 1 of the Convention contains
an exhaustive list of permissible grounds of deprivation of liberty. How-
ever, the applicability of one ground does not necessarily preclude that of
another: a detention may, depending on the circumstances, be justified
under more than one sub-paragraph (Turanjanin, 2021b: p. 233).”

6 1t is worthy to emphasize the fact that according to the research, police officers were
not sufficiently prepared and trained to respond in these specific circumstances (see
more in Jankovi¢ & Cvetkovié¢, 2020).

" Enhorn v. Sweden, 2005; Eriksen v. Norway, 1997; Brand v. the Netherlands, 2004
(see: Mowbray, 2005; Martin, 2006).
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The expressions “lawful” and “in accordance with a procedure pre-
scribed by law” (“selon les voies légales” in French) in Article 5 § 1 es-
sentially refer back to national law.? An essential element of the “lawful-
ness” of a detention within the meaning of Article 5 8 1 (e) is the absence
of arbitrariness.® The detention of an individual is such a serious measure
that it is only justified where other, less severe measures have been con-
sidered and found to be insufficient to safeguard the individual or the
public interest which might require that the person concerned be detained.
That means that it does not suffice that the deprivation of liberty is in
conformity with national law, it must also be necessary in the circum-
stances'® and in accordance with the principle of proportionality (Turan-
janin, 2021b: p. 233-234).1

When we speak about the detention of citizens for preventing the
spread of the infection, it should be noted that the ECtHR has so far en-
countered several forms of this deprivation of liberty. Article 5 8 1 (e) of
the Convention refers to several categories of individuals. There is a link
between all those persons in that they may be deprived of their liberty ei-
ther in order to be given medical treatment or because of considerations
dictated by social policy, or on both medical and social grounds. It is
therefore legitimate to conclude from this context that a predominant rea-
son why the Convention allows the persons mentioned in paragraph 1 (e)
of Article 5 to be deprived of their liberty is not only that they are a dan-
ger to public safety, but also that their own interests may necessitate their
detention.?? Taking these principles into account, the ECtHR states that
the essential criteria when assessing the “lawfulness” of the detention of a
person “for the prevention of the spreading of infectious diseases” are:

1. whether the spreading of the infectious disease is dangerous to
public health or safety

2. whether detention of the person infected is the last resort in or-
der to prevent the spreading of the disease, because less severe measures
have been considered and found to be insufficient to safeguard the public
interest (Turanjanin, 2021b: p. 234).

8 See Varbanov v. Bulgaria, 2000; Amann v. Switzerland, 2000; Steel and Others v
The United Kingdom, 1998; Amuur v. France, 1996; Hilda Hafsteinsdottir v. Iceland,
2004.

9 Chahal v. the United Kingdom, 1996; Witold Litwa v. Poland, 2000; K.-F. v.
Germany, 1997.

10 Witold Litwa v. Poland, 2000.

11 Vasileva v. Denmark, 2003.

12 Guzzardi v. Italy, 1980; Witold Litwa v. Poland., 2000.
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When these criteria are no longer fulfilled, the basis for the depri-
vation of liberty ceases to exist.’® As judge Costa in Enhorn emphasizes,
Article 5 8 1 (e), which provides for the possibility of depriving a person
of his liberty “in accordance with a procedure prescribed by law” where
the purpose is “the lawful detention of persons for the prevention of the
spreading of infectious diseases, of persons of unsound mind, alcoholics
or drug addicts or vagrants,” has not given rise to a very extensive body
of case-law and there are virtually no precedents concerning “the preven-
tion of the spreading of infectious diseases.” Additionally, we can agree
with his statement in Enhorn, which can very be copied to some degree
on the present, illustrates both the difficulty of striking a balance between
liberty (which should ultimately prevail) and the “protection of society,”
because disproportionate deprivation of liberty is not necessary and that,
if it is not necessary, it borders on arbitrary. Some clarification would be
desirable, particularly with the view of ensuring legal certainty and this
would be especially helpful in terms of the development of the epidemic
situation. Furthermore, as judge Cabral Bareto emphasizes in Enhorn, to-
day’s situation also relates to “a deprivation of liberty in the context of
the measures which States are called upon to take in order to protect soci-
ety from the potential acts of individuals who have contracted an infec-
tious disease. The obvious aim of such measures is to prevent the spread
of a disease whose consequences are exceptionally serious. The problem is
that where such measures entail deprivation of liberty within the meaning
of Article 5 § 1 of the Convention, they must be consistent with the Court's
settled case-law, which is rightly stringent” (Turanjanin, 2021b: p. 235).

We believe that the forcible detention of the population in their
homes constitutes deprivation of liberty. If we start from the three-level
test, we can state that all conditions are not met. First, it is clear that the
forced detention of the population, threated by imposing high fines and
imprisonment, in their own homes, is deprivation of liberty. Secondly, it
is true that this was done to prevent the spread of infectious diseases.
However, according to the legal rules, the restriction of movement can be
imposed only in a certain area, while in the Republic of Serbia, an abso-
lute ban on movement was imposed on the entire territory, to all resi-
dents, regardless of their health condition. At the same time, if we look at
the number of changes and changes in the regime of movement, we can
conclude that the detention was not free of arbitrariness (Turanjanin,
2021b: p. 235).

It is important to emphasize one more fact here. Namely, the Con-
stitutional Court described in detail why it found that the provisions re-
garding the principle of ne bis in idem were not in accordance with the

13 Enhorn v. Sweden, 2005.
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Constitution. In the reasoning of the decision, the Constitutional Court
definitely took a position on that issue, referring both to the European
Convention on Human Rights and to a number of decisions of the Euro-
pean Court of Human Rights. On the contrary, when deciding on the ban
on movement, the Constitutional Court very laconically took the position
that it was not a matter of deprivation of liberty, without engaging in any
form of argumentation for such a position (Turanjanin, 2021b: p. 235).

Migrants’ detention

The controversial detention of migrants is the second biggest issue.
In its decision, the Constitutional Court took the position that this was not
an illegal, arbitrary and collective deprivation of liberty on the basis of
discriminatory criteria and without the possibility to exercise judicial pro-
tection in relation to the prescribed restriction. The Constitutional Court
considers that in the specific case it is a prescribed measure of temporary
restriction of movement of the mentioned persons during the state of
emergency. According to Article 202 para. 1, this was not a matter of
deprivation of liberty either in terms of purpose or content. The reasoning
of the Decision is exhaustive in the following:

“The purpose of the temporary restriction was both effective pro-
tection against the dangerous infectious disease of asylum seekers
and irregular migrants, accommodated in reception centres, and ef-
fective protection of the general population, i.e. all citizens. Both
of these purposes are legitimate, legally acceptable and constitu-
tionally justified. Namely, if asylum seekers and irregular migrants
were allowed to move freely outside the reception centres in the
conditions of the state of emergency imposed due to the real threat
of citizens from a dangerous infectious disease, it would, in specif-
ic circumstances, expose them to a serious risk of infection and
suffering from a dangerous infectious disease, and on the other
hand, the absence of such a temporary restriction significantly in-
creased the risk of exposing other persons in the Republic of Ser-
bia to the possibility of contracting and contracting the disease.
The risk for asylum seekers and irregular migrants in this case was
logically significant because by far the largest number of these
persons do not intend to stay in Republic of Serbia and live per-
manently, i.e. stay in Serbia for a relatively long period of time, on
the contrary, they try to move to other countries as soon as possi-
ble. At the same time, in the specific circumstances when the state
borders were maximally secured, they would certainly not have
real opportunities to leave the territory of the Republic of Serbia,
and if they succeeded in that, they would face serious problems in
neighbouring countries. In addition, irregular migrants would most
often be forced to try to cross the state border illegally on several
occasions in a state of emergency, which would usually be unsuc-
cessful in the given circumstances, and any such attempt would
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necessarily and logically be connected with significant to a higher
degree of other types of risk than in regular circumstances. Tem-
porary restriction of the movement of asylum seekers and irregular
migrants accommodated in asylum centres and reception centres
during the state of emergency cannot be considered deprivation of
liberty, even in its content. Namely, the content of these measures
essentially comes down to creating the necessary conditions for ef-
fective protection against dangerous infectious diseases in specific
circumstances, targeting precisely those categories of persons who
would, in principle, be significantly more exposed to the risk of con-
tracting a specific disease. Such a temporary restriction certainly
created a significantly increased risk of spreading a dangerous infec-
tious disease in relation to other persons. Therefore, this essential
content of the temporary restriction of movement of asylum seekers
and irregular migrants accommodated in asylum centres and recep-
tion centres in the Republic of Serbia during the state of emergency,
and especially when the previously explained purpose of such re-
striction is taken into account, is legally acceptable, legitimate and
constitutionally justified.” (The Constitutional Court Decision)

Of course, this reasoning raises many questions. As when we
talked about the explanation of quarantine, the question arises why the
Constitutional Court deviates from the detailed elaboration of the posi-
tions of the European Court of Human Rights, but in only a few para-
graphs it explains that it is not about the deprivation of liberty in purpose
or content. In doing so, both attitudes are questionable.

The Article 5 of the Convention concerns the protection of each
person, as confirmed by the Court in Nada v. Switzerland.** Most EU
countries allow migrants to be deprived of their liberty upon entering the
country, most often by border police (Cornelisse, 2010: p. 8). Establish-
ing a global image of imprisonment for migrants is considered extremely
difficult (Fiske, 2016: p. 191). The grounds for deprivation of liberty are
exhaustively stated in the Convention and a person cannot be deprived of
his liberty beyond the enumerated grounds (Turanjanin & Sokovi¢, 2019:
p. 962).° However, the “lawfulness” of detention under domestic law is
not always the decisive element, so the Court must moreover ascertain
whether domestic law itself is in conformity with the Convention, includ-
ing the general principles expressed or implied therein. In the first place,
the general principle of legal certainty has to be satisfied (Turanjanin &
Sokovi¢, 2019: p. 963).1

14 Nada v. Switzerland, 2012, § 224.

15 See Saadi v. the United Kingdom, 2008, § 43.

16 See Nasrulloyev v. Russia, 2007, § 71; Khudoyorov v. Russia, 2005, § 125; Jecius
v. Lithuania, 2000, § 56; Baranowski v. Poland, 2000, §8 50-52; Shamsa v. Poland,
2003, § 40, Steel and Others v. the United Kingdom, 1998, § 54.
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In addition, Article 5 8 1 requires that any deprivation of liberty
has to protect the individual from arbitrariness, and the notion of “arbi-
trariness” in Article 5 § 1 extends beyond a lack of conformity with na-
tional law, so that deprivation of liberty may be lawful in terms of domes-
tic law but still arbitrary, and therefore contrary to the Convention. The
Court in Saadi v. the United Kingdom, A. and Others v. the United King-
dom and Rustamov v. Russia stated that to avoid being branded as arbi-
trary, detention under Article 5 § 1 (f) must be carried out in good faith; it
must be closely connected to the grounds of detention relied on by the
Government, the place and conditions of detention must be appropriate,
and the length of the detention must not exceed that reasonably required
for the purpose pursued (Turanjanin & Sokovi¢, 2019: p. 963).Y7

Regardless of the position of the Constitutional Court, we believe
that in this case we can equalized the migrants’ position with the depriva-
tion of liberty in practice. Simply, by claiming that there was no depriva-
tion of liberty in this case, the Constitutional Court avoided resolving the
complex issues of detaining migrants and exercising their judicial protec-
tion. The Court’s jurisprudence is extremely rich in this field, and the
Constitutional Court should have elaborated its position in relation to the
standards set in the Court's jurisprudence.

Ne bis in idem

In the first place, it is necessary to start from the Criminal Code of
the Republic of Serbia, which in Article 248 prescribes the criminal of-
fense as Failure to act in accordance with health regulations during epi-
demic:

Whoever during an epidemic of a dangerous contagious disease
fails to act pursuant to regulations, decisions or orders setting
forth measures for suppression or prevention thereof, shall be
punished by fine or imprisonment up to three years.

This is a blanket criminal offence, which means that the content de-
pends on other legal regulations that were passed during the epidemic.
However, Serbia did not pass any laws, but regulations, as bylaws, which
criminalized certain behaviours, and the most problematic was the Order of
the Minister of Internal Affairs on the prohibition of movement (curfew).

Article 4 of the Criminal Procedure Code prescribes that no one
may be prosecuted in connection with a criminal offence for which he has
been acquitted or convicted by a final decision of a court, or for which the
indictment has been denied by a final decision, or where the proceedings

17 Saadi v. the United Kingdom, 2008, § 74, ECHR 2008; Rustamov v. Russia, 2012,
§ 150; A. and Others v. the United Kingdom, 2009, § 164.
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have been discontinued by a final decision (Ili¢ & Mili¢, 2018; Zupancié,
2011; Bajovi¢, 2014). Article 8 of the Law on Misdemeanours®® pre-
scribes that no one can be tried again and a misdemeanour sanction may
not be imposed again for a misdemeanour on which a final decision has
been passed in compliance with the law. No procedure can be initiated for
a misdemeanour against a misdemeanour offender who has been finally
pronounced guilty in a criminal proceeding of a criminal offence which
additionally includes the characteristics of such misdemeanour, and
where it has been initiated or is in progress, it may not continue or be
completed.

The Constitutional Court took the right position that the principle
of ne bis in idem had been violated, with reference to the Court’s juris-
prudence. The Constitutional Court first stated that the Regulation ena-
bled several criminal proceedings to be conducted in parallel and simul-
taneously. At the same time, the Constitutional Court emphasized that
this prohibition is not explicitly provided by the Constitution, but that the
creation of the possibility of conducting several simultaneous proceedings
is not justified. However, although it is true that this prohibition is not ex-
plicitly prescribed, this principle contains precisely this prohibition. This
ban, on the other hand, should be explicitly prescribed for reasons of legal
certainty.

In the second place, the Constitutional Court concluded that the
characteristics of the misdemeanours from the Regulation are essentially
identical to the mentioned criminal offense and that they represent the
same idem in the context of the criteria of both the Court and the Consti-
tutional Court. Moreover, the Government even acknowledged that a
formal double penalty for the same offense was provided for in the pre-
scribed manner. However, in this way, even the perpetrators of misde-
meanours are privileged, because by the nature of things, the misdemean-
our procedure would have been completed earlier by a final decision.

Thirdly, the Constitutional Court correctly noted that the provision
of Article 63 para. 3 of the Criminal Code, which prescribes the imputa-
tion of a sentence, does not allow the conducting of several simultaneous
proceedings. This is especially invalid in situations where the final judg-
ment is rendered in one criminal proceeding and then another is instituted
for the same offense. Therefore, in essence, the prescribed solutions, con-
trary to the Constitution, enable the simultaneous conduct of several crim-
inal proceedings in the same matter, and the Constitutional Court has tak-
en the correct position. The only question is whether the Constitutional
Court expressed its position too late.

18 Published in the Sluzbeni glasnik RS, Nos. 65/13 of 25 July 2013, 13/16 of 19
February 2016, 98/16 of 8 December 2016 (CC), 91/19 of 24 December 2019 (other
law) and 91/19 of 24 December 2019.
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CONCLUSION

The coronavirus epidemic has caused many problems around the
world. The sphere of criminal law could not be excluded. The states
found themselves facing situations that they had not faced for years, and
as a result, the reactions were strikingly varied. However, the analysis of
comparative legislation can also show different degrees of respect for
human rights.

In this paper, we have tried to answer the question of whether the
behavior of state bodies in the Republic of Serbia was in accordance with
human rights standards. On the one hand, we have tried to answer the
guestion of whether the forcible isolation of the population constituted
deprivation of liberty. Moreover, we discussed whether forcible detention
of migrants is deprivation of liberty. Then, whether the state violated the
ne bis in idem principle. We believe that the answer is positive for every
and each question. Constitutional Court confirms our beliefs when we
talk about the ne bis in idem principle, but not for the first two questions.

REFERENCES

A. and Others v. the United Kingdom, Application no. 3455/05 (ECtHR February 19,
2009).

Amann v. Switzerland, Application no. 27798/95 (ECtHR February 16, 2000).

Amuur v. France, Application no. 19776/92 (ECtHR June 25, 1996).

Bajovi¢, V. (2014). Nadgelo Ne bis in idem. In D. Ignjatovi¢, Kaznena reakcija u Srbiji
— 1V (pp. 239-252). Beograd: Pravni fakultet Univerziteta u Beogradu.

Baranowski v. Poland, Application no. 28358/95 (ECtHR March 28, 2000).

Bozano v. France, Application no. 9990/82 (ECtHR December 18, 1986).

Brand v. the Netherlands, Application no. 49902/99 (ECtHR May 11, 2004).

Chan, H. (2020). Hospitals’ Liabilities in Times of Pandemic: Recalibrating the Legal
Obligation to Provide Personal Protective Equipment to Healthcare Workers.
Liverpool Law Rev.

Chahal v. the United Kingdom, Application no. 22414/93 (ECtHR November 15,
1996).

Cornelisse, G. (2010). Immigration Detention and Human Rights Rethinking Territo-
rial Sovereignty. Leiden-Boston: Martinus Nijhoff Publishers.

Enhorn v. Sweden, (Application no. 56529/00 (ECtHR January 25, 2005).

Eriksen v. Norway, Application no. 17391/90 (ECtHR May 27, 1997).

Fiske, L. (2016). Human Rights, Refugee Protest and Immigration Detention. London:
Palgrave Macmillan.

Guzzardi v. ltaly, Application no. 7367/76 (ECtHR November 06, 1980).

Hilda Hafsteinsddttir v. Iceland, Application no. 40905/98 (ECtHR June 08, 2004).

Ili¢, L., & Mili¢, 1. (2018). Nacelo ne bis in idem u kazenom pravu Republike Srbije.
NBP - Zurnal za kriminalistiku i pravo, vol. 23: 1,51-69.

Jankovi¢, B., & Cvetkovié, V. (2020). Public Perception of Police Behaviors in the
Disaster COVID-19 — The Case of Serbia. Policing: An International Journal,
Vol. 43, Issue 6, 979-992.

Jec€ius v. Lithuania, Application no. 34578/97 (ECtHR July 31, 2000).

Khudoyorov v. Russia, Application no. 6847/02 (ECtHR November 08, 2005).



Social Implications Caused by State Reaction on Covid-19 and Human Rights in R. Serbia 1095

K.-F. v. Germany, Application no. 25629/94 (ECtHR November 27, 1997).

Klatt, M. (2021). What COVID-19 does to our Universities. University of Bologna
Law Review, Vol. 6, no. 1, 1-5.

Lundgren, M., & Klamberg, M. S. (2020). Emergency Powers in Response to
COVID-19: Policy Diffusion, Democracy, and Preparedness. Nordic Journal
of Human Rights, Vol. 38, no. 4, 305-318.

Martin, R. (2006). The exercise of public health powers in cases of infectious disease:
human rights implications. Enhorn v. Sweden. Med Law Rev, Vol. 14, no. 1,
132-143.

Mowbray, A. (2005). Compulsory Detention to Prevent Spreading of Infectious Dis-
eases. Human Rights Law Review, Vol. 5, Issue 2, 387-391.

Nada v. Switzerland, Application no. 10593/08 (ECtHR September 12, 2012).

Nasrulloyev v. Russia, Application no. 656/06 (ECtHR October 01, 2007).

Rustamov v. Russia, Application no. 11209/10 (ECtHR July 03, 2012).

Saadi v. the United Kingdom, Application no. 13229/03 (ECtHR January 28, 2008).

Shamsa v. Poland, Application nos. 45355/99 and 45357/99 (ECtHR November 27,
2003)

Steel and Others v. The United Kingdom, Application no. 24838/94 (ECtHR Septem-
ber 23, 1998).

Stickle, B., & Felson, M. (2020). Crime Rates in a Pandemic: the Largest Criminolog-
ical Experiment in History. American Journal of Criminal Justice, Vol. 45,
525-536

Steel and Others v The United Kingdom, Application no. 24838/94 (ECtHR Septem-
ber 23, 1998).

Turanjanin, V., & Radulovi¢, D. (2020). Coronavirus (Covid-19) and Possibilities for
Criminal Law Reaction in Europe: A Review. Iranian Journal of Public
Health, Vol. 49, Suppl. 1, 4-11.

Turanjanin, V. (2020). Video Surveillance of the Employees Between the Rights to
Privacy and Rights to Property after Lopez Ribalda and Others v. Spain. Uni-
versity of Bologna Law Review, Vol. 5, no. 2, 268-293.

Turanjanin, V. (2021). The Principle of Immediacy Versus the Efficiency of Criminal
Proceedings: Do Changes in the Composition of the Trial Panel Violate the
Right to a Fair Trial? Nordic Journal of Human Rights, 39:1, 73-87.

Turanjanin, V. (2021b). Unforeseeability and abuse of criminal law during the Covid-
19 pandemic in Serbia. EU and comparative law issues and challenges series
(ECLIC) 5, 223-246.

Turanjanin, V., & Sokovi¢, S. (2019). Migrants in detention: approach of the Europe-
an Court of Human Rights. Teme, vol. 43, no. 4, 957-980.

Varbanov v. Bulgaria, Application no. 31365/96 (ECtHR October 05, 2000).

Vasileva v. Denmark, Application no. 52792/99 (ECtHR September 25, 2003).

Witold Litwa v. Poland, Application no. 26629/95 (ECtHR April 04, 2000).

Zupandi¢, B. (2011). Ne bis in idem - zabrana ponovnog sudenja za isto delo - la belle
dame sans merci. Crimen, vol. 2: 2, 171-178.



1096 V. Turanjanin

COHUNJAJIHE UMIIVIMKAIIMJE N3A3BAHE JIP2PKABHOM
PEAKIIMJOM HA KOBU-19 U JbYACKA IIPABA
Y PEIYBJIMIIM CPBUJA

Besbko Typamanun
Vrusepsurer y Kparyjesny, [Ipasan ¢akynrer, Kparyjesar, Cp6uja

Pe3ume

Ilannemuja M3a3BaHa KOPOHABHPYCOM HEMHHOBHO je JIOBEJa 0O MHOTOOPOjHHUX
IPOMEHa y CBaKOJAHEBHOM JKUBOTY. [IpoMeHe HHCY Morite 1a 3a00ul)y HH 00JacT KpH-
BUYHOT 3aKOHOJaBCTBa. AHanu3upajyhu peakuujy YcTaBHOT cyna, Hako MOCTOjH Be-
hu Opoj muTama Koja 3axXTeBajy OpPIKIBHBY aHATH3Y, CMAaTpaMo Ja Ce M3(Bajajy TpPH.
To je mpobsieM MONHUIM]CKOT Yaca M 3aTBapama CTAHOBHHUINITBA y COIICTBEHE JOMOBE,
3aTBapamke MUTPAHATA y LIEHTPE U NUTalke Hauyella HEIOHOBJBUBOCTH KPHBHYHOT I10-
crynka. Ha npBoM MecTy, HEONIXOIHO je aHaIM3UpaTH J1a JIM je p)KaBa nMania IpaBo
Jia 3a0paHy M3J1a3aK CTAHOBHHMINITBY M3 COIICTBEHHX CTAHOBA, y3€BIIH Y 003Up CTaHO-
BumrTa EBporckor cyna 3a jpyncka mpasa. McToBpeMeHO, Ha IPYroM MeCTy, CIMYaH
npo0neM ce jaBba M KOJ 3aTBapara MHUIPaHATa y LIEHTpe. YCTaBHHU CyIl je 3ay3eo
CTaB Jla ce Yy KOHKPETHHUM CJIydajeBHUMa He paJy O JHIIABABkY CI000/e, KaKo 10 HUJbY
TaKo HHU IO CBPCH, T€ je ApiKaBa pearopaja y ckiaay ca YcraBoM. Ho, nurame je na
7 je 3aucta Tako. [IpumeTHO je na je YcTaBHU cyn 3a00uIIao aHanu3y craBoBa EB-
POIICKOT CyJia 3a JbY/CKa IpaBa 10 OBUM IIMTAHBHUMAa, a KOjH, UMAK Ha ofpeleH HauuH
yKa3yjy Ia ce oBIe pamio o numemny ciobone. Ha tpehem mecty, YcraBHu cyn je-
CTe, y3€BIIM HAa OBOM MECTy cTaHzaapie EBporickor cyzna 3a JbyJacka mpasa y o03up,
CTao Ha CTAQHOBHILTE J1a je MOBpel)eHo Hauell0 HeIOHOBJFMBOCTH ITOCTYIIKA, jep je ak-
THMa JJOHETHM 3a BpeMe BaHPEJHOT CTama OMOI'yheHO UCTOBpeMeHO Boleme mpekp-
IIQjHAX ¥ KPUBMYHMX TIOCTyMakKa 3a UCTy paamy. OOpa3snoxeme oBe MOryhHOCTH je
poOJIEMaTHYHO ca BHIIE acliekaTa, KOjU Cy aHATM3UPAHH Y Pafy.



