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Abstract

In this article, through the presentation of case law, which is primarily related to
timeshare contract, author performed a legal analysis of the absolute and relative
criteria that court takes into account in the overall fairness assessment of a contract
term. A contract term shall be considered unfair as a result of violation of absolute
criteria, i.e., if it causes: breach of the principle of good faith and significant imbalance in
contractual obligations of the parties to the detriment of the consumer. The unfairness of a
term shall be assessed taking into account relative criteria, such as: the nature of the
goods or services to which the contract relates; the circumstances under which the
contract has been concluded; other terms of the same consumer contract or of another
related contract; the manner in which the contract was drafted and communicated to
the consumer by the trader.

Another important question that is raised in this article deals with the impact of
the Directive 2005/29/EC on the evaluation of the fairness of contract clauses, when it
comes to the duty to provide information, and when it comes to its impact on the
courts in the interpretation and evaluation of the fairness of the contract clauses.

Key words: unfair contract terms, fairness assessment, assessment criteria,
time-sharing, unfair commercial practice.
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IMPOLHEHA NTIPABUYHOCTHU OAPEJABA
TAJM-IHEPUHI A

AncTpakT

VY oBoM pamy, Kpo3 HpHKa3 Cy[CKe Ipakce Koja ce Ipe cBera OJHOCH Ha TajM-
LIEPHHT, U3BPILIEHA j€ MPaBHA aHAJIHM3a alCOMYTHUX U PEIaTUBHUX KPUTEpHjyMa Koje
Cyll y3uMa y 003Mp NMPUIMKOM IIPOLEHE NPAaBUYHOCTH YrOBOPHHUX onpenada. IIpema
onpendama 3akoHa O 3aIITHTH IOTpolIada, cMaTpahe ce 1a je yroBopHa ogpenda He-
MpaBHYHA YKOJIMKO je JOIUIO J0 ITOBPE/E aliCOIyTHHX KPUTEPHjyMa Koja 3a IIocye -
Iy UMa: HOBpEy Hauela CaBECHOCTH U IOLITeHa U 3Ha4ajHy Hecpa3Mepy y3ajaMHHX
IpecTanyja Ha INTeTy MOTpoulada. PemaTuBHH KpUTEpUjyMH Ha OCHOBY KOjUX ce
yTBphyje na 1 je onpeheHa oapenda yroBopa HelmpaBUiHA Cy: MPUPOIa pode WITH yCITyra
Ha KOje Ce YTOBOp OJHOCH; OKOJHOCTH I10J] KOjHMa je YroBOp 3aKJbY4eH; ocTaje onpende
HCTOT' TNOTPOIIAYKOI YTOBOpa WM JAPYror YroBOpa ca KOjUM je MOTPOLIAYKH YroBOP
MOBE3aH; HAYMH Ha KOjH je IOCTHTHYTa CarJIaCHOCT O CaApKHHH YTOBOPA U HAUHMH Ha KOJU
je moTporrad 00aBeIITeH O CaapKUHA YTOBOPA.

Tlopen Tora, moceOHa Makemha y OKBUPY paja je nocBeheHa muramy ytuiaja JIupexTu-
Be EY 2005/29 Ha yroBopHO MpaBo U MPOIICHY NMPaBUYHOCTH YTOBOPHHX OJIpenada, IITo
ce Haj0oJbe MOXKE BUICTH Ha IPUMEPY Ty)KHOCTH HHPOPMHUCAA U CYACKE IPaKce.
Kiby4yne peun: HenpasHdHe yroBOpHE oapenoe, IpoLeHa MPaBHIHOCTH, KPUTEPH]yMH

HPaBUYHOCTH, TajM-LIIEPUHT, HETIOIITEHA OCJIOBHA IIPaKca

INTRODUCTION

Before the adoption of the Directive 93/13/EEC (Council Directive
93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, OJL
095, 21.4.1993, pp. 29-34), the European Commission launched a series
of studies in order to analyze certain types of standard-form contracts
including travel and tourism contracts (package travel, timeshare contract?,
long-term holiday products). Studies have not only shown a lack of
transparency, but also identified difficulties consumers are facing in
acquiring relevant information before contract conclusion, as well as the
presence of unfair contract terms in these contracts. A significant portion
of unfair contract terms is identified in timeshare contracts, as a result of
their complexity and specific nature.

Therefore, rules contained in Directive 93/13/EEC and Consumer
Protection Act (Official Gazette of Republic of Serbia, No. 62/14; hereinafter
CPA) have high importance for assessing fairness of timeshare contract
terms. These regulations stipulate two basic systems of contract term

! Pursuant to Article 5, paragraph 1, item 26 of Serbian Consumer Protection Act, a
timeshare contract is defined as a contract under which the trader is obliged, in the
span of at least a year or with a tacit extension, to provide consumer with one or more
immovable properties in which he can spend a night and which he can use on at least
two occasions, for which the consumer is obliged to pay an adequate fee.
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fairness assessment (fairness tests): general fairness test (fairness
assessment based on a general clause) and fairness assessment based on a
list of unfair terms® (unfair terms list test). These two systems are usually
combined, while unfair terms list represents an additional instrument
(fairness criteria) courts use for concretization of the general clause.

The general fairness test is used to assess whether a particular
contract term can fall under the general clause (which is wide enough to
cover many different situations) and therefore considered to be unfair. In
the function of the general fairness test, different fairness assessment
criteria can be used. In this regard, CPA makes a clear distinction between
absolute (important, relevant) and relative (facultative, conditional) fairness
assessment criteria (Karaniki¢ Miri¢, 2012, p. 223).

In this paper, the authors conducted a legal analysis of absolute and
relative criteria, through the presentation of case law of certain EU member
states, with regard to the significance and effect they have on the assessment
of unfair terms in timeshare contracts. Special attention will be given to the
impact of the Directive 2005/29/EC (Directive 2005/29/EC of the European
Parliament and of the Council of 11.5.2005 concerning unfair business-
to-consumer commercial practices in the internal market, OJL 149, pp. 22-
39) on the assessment of unfair terms, not only regarding its duty to inform,
but also regarding its impact on the courts in interpreting and assessing the
fairness of the contract terms. Even though timeshare contract is not
frequently concluded and used in the Serbian legal system at the moment,
which is expected to change, a comparative review of the case law directly
or indirectly related to the assessment of unfair terms in timeshare contract
could serve as a guideline for domestic courts in the future.

ABSOLUTE FAIRNESS ASSESSMENT CRITERIA

CPA, according to the provisions of the Directive 93/13/EEC
(Article 3, paragraph 1), provides a couple of absolute criteria for assessing
fairness of terms in consumer contracts. These are: (A) transparency
requirement as formal control criterion (compliance with certain general,
formal requirements for validity and enforceability of contract terms), as

2 It is possible to distinguish the so-called “blacklists” of absolutely unfair contract
clauses, “graylists” of clauses that are presumed to be unfair, and “indicative lists” of
clauses that may be regarded as unfair. While Serbian Consumer Protection Act has
provided a combination of “black” and “gray” list of unfair contract terms, the legal
nature of the Annex to Directive 93/13/EEC has long aroused doubts in the European
doctrine, but the attitude that it was an “indicative list” eventually prevailed. This was
also confirmed by the European Court of Justice in the case Commission of the
European Communities v Kingdom of Sweden, according to which the list in Annex of
the Directive 93/13/EEC has only an “illustrative, guiding value”. See: Rott & Terryn,
2010, pp. 291-292.
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well as requirement of good faith (B) and significant imbalance in the
parties’ rights and obligations arising under the contract, to the detriment
of the consumer (C), as substantive control criteria. Based on the provisions
of the CPA and Directive 93/13/EEC, the aforementioned criteria need to
be cumulatively met in order for contract terms to be qualified as unfair.>

A) Formal control criteria (transparency principle) can be seen as
an integral part of traders’ duty to provide consumers with relevant
information. Pursuant to provisions of Directive 93/13/EEC, this principle
is limited solely to situations when the contract is made in writing
(Article 5). CPA provides a higher degree of protection for consumers,
given that the application of this principle is not conditioned by the form
of the contract.

® Unlike the approach taken in the current CPA and Directive 93/13/EEC, previous
CPA (Official Gazette, No. 73/10), contained three additional substantive control
criteria: transparency requirement and criteria aimed toward assessing whether execution
of the contract is disadvantageous to the consumer without a justifiable explanation
and whether execution of the contract is substantially different from what the
consumer legitimately expected. The transparency requirement in the previous CPA
was, therefore, at the same time set as a criterion of formal control (Article 44), as
well as a criterion of substantive control of contract terms (Article 46, paragraph 2,
item 4). It was obviously a failure of the legislator, because one and the same criterion
cannot have two different purposes. In order for a consumer to be bound by the
contract term, the contract must comply with the transparency requirement first,
which is followed by fairness assessment of contract term in the substantive sense.

It seems that, in terms of the aforementioned substantive control criteria, the solution
that was adopted in German law served as a model for Serbian legislator (Vukovi¢,
2012, p. 96). According to paragraph 307 (1) of the German Civil Code (Btrgerliches
Gesetzbuch), invalid provisions are those provisions of the general conditions which,
contrary to the principle of good faith, place undue burden to one party to a contract.
In case of doubt, it is considered that undue burden exists: a) when a provision
deviates from the basic principles of legal regulation; b) when the essential rights or
duties resulting from the nature of the contract are restricted in such a manner that
there is a risk that the purpose of the contract will not be achieved. In assessing
whether the execution of contractual obligations places undue burden on the consumer
without justifiable explanation, the Court takes into account the circumstances of the
case as well as the entire content of the contract. Doctrine points out that it is difficult
to determine the precise parameters for materialization of this criterion in practice and
that it is almost impossible to distinguish it from other fairness assessment criteria
(Nebbia, 2007, p. 26). Therefore, German law sets this criterion as an additional criterion
for determining whether a contract term is contrary to the principle of good faith.

The criterion concerning legitimate consumer expectations was developed from the
German legal principle of “protection of faith in the legal system”, which originally applied
to public-law relations between private individuals and the government. Therefore, this
criterion was originally understood as a legitimate expectation of legal entities that content
of legal regulations will not differ from what can reasonably be expected.
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Formal control of fairness of contract terms in consumer contracts
implies assessment of clarity, accuracy,” comprehensibility, and transparency
of contract terms, combined with the rule in dubio contra stipulatorem
(Vukovié, 2012, p. 86). Contract terms shall be binding on the consumer
insofar as they are expressed in plain, intelligible language, and
understandable to a reasonable person as educated and informed as the
particular consumer (Article 41, paragraph 1, CPA).> The trader shall make
contract terms available to the consumer in a manner which gives him a
real opportunity of becoming acquainted with them before the conclusion
of the contract, with due regard to the means of communication used
(Article 41, paragraph 1, CPA). In case a contract term does not meet the
requirements of the transparency principle, such a term would be considered
unfair in the formal sense.

Regarding timeshare contract, the trader shall provide the consumer
with information listed in the standard information forms within a
reasonable time before the contract is concluded (Article 110, paragraph 1,
CPA). The notice must be accurate, complete, clear, intelligible, and
provided by the trader free of charge, on paper or another easily accessible
durable medium, in a clear and comprehensible manner (Article 110,
paragraph 1 and 2, CPA).° The standard information forms for timeshare
contracts, long-term holiday product contracts, resale contracts, and
exchange contracts shall be regulated by the Government, following the

# Under the imprecise terms, as regards the obligations of a trader, the following terms
shall be understood: time of delivery will be respected “to the extent possible”, repair
of goods will be made “as soon as practicable” and “thoroughly”. As regards the
provisions governing the liability of consumers, the following terms can be identified
in contractual practice: “regardless of the reason”, “no matter the damage”, “in all
circumstances”. See: Djurdjevic, 1998, p. 829.

¥ Requirement of “simple, clear and plain intelligible language” does not refer only to
the prohibition of complex sentences and unusual words, but also ensures that the
consumer clearly understands legal and economic significance of the contract as a
whole. See: Armbrister, 2008, p. 167.

® In Article 31 of the Proposal for a Directive on Consumer Rights (Proposal for a
Directive of the European Parliament and of the Council on consumer rights, 8.10.2008,
COM (2008) 614/3), the transparency principle was complemented with a requirement
that a contract term needs to be legible; however, in the final text of the Directive
2011/83/EU (Directive 2011/83/EU of the European Parliament and of the Council of 25
October 2011 on consumer rights, OJL 304, 22.11.2011, pp. 64-88), this provision was
not included. Moreover, Directive 2011/83/EU contains only one article related to unfair
contract terms, which complements Article 8 of Directive 93/13/EEC. Namely, Article
32 of Directive 2011/83/EU provides that each Member State shall inform the
Commission if it decides to impose in its legislation a broader scope than the one
stipulated in Directive 93/13/EEC, in particular if a Member State: a) extends the
unfairness assessment to individually negotiated contract terms; b) imposes a “blacklist”
of unfair contract terms.
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joint proposal of the ministry and the ministry in charge of tourism
(Article 110, paragraph 3, CPA).

Transitional and final provisions of the CPA stipulate that within
six months after this law enters into force the respective bylaws will be
passed, including the rules on the content of standard information forms.
The act currently in force is the Decree of the Government of the Republic
of Serbia on the content of the standard information form for timeshare
contract, long-term holiday product contracts, resale contracts, and
exchange contracts (Official Gazette of Republic of Serbia, No. 55/2011),
which was adopted by the authorisation of the previous CPA. According to
the Decree, a standard information form contains: 1) name and residence of
the trader; 2) description of the immovable property/product; 3) rights
consumer acquires under the contract; 4) exact period during which the
rights can be exercised; 5) date on which the consumer may start to exercise
the contractual rights; 6) if the contract concerns a specific property under
construction, date when the accommodation and services/facilities will be
completed/available; 7) price to be paid by the consumer for acquiring the
right(s); 8) outline of additional obligatory costs imposed under the
contract, type of costs, and indication of amounts (e.g. annual fees, other
recurrent fees, taxes); 9) key services that are available to the consumer
(e.g. electricity, water, maintenance, refuse collection) and an indication
of the amount to be paid by the consumer for such services; 10) summary
of the facilities available to the consumer (e.g. swimming pool, sauna,
sport facilities, the Internet) and an indication of the amount to be paid by
the consumer to use these facilities; 11) possibility of joining the exchange
system, name of that system, and an indication of costs for membership in
that system; 12) information on codes of conduct signed by the trader and
the place where these codes can be found; 13) a notice on the right of
consumers to withdraw from the contract and time limits for exercising
that right; 14) a notice on prohibition of advance payments before expiry
of the withdrawal period.

As regards timeshare contract, the standard information form
contains information about entitlements, immovable properties, costs, and
information regarding accommodation under construction. If necessary,
the trader is obliged to provide the consumer with the following information:
1) the manner in which maintenance and repairs of the property and its
administration and management are arranged, including whether and how
consumers may influence and participate in the decisions regarding these
issues; 2) possibility to join a system for the resale of the contractual rights,
information about the relevant system, and an indication of costs related to
resale through that system; 3) indication of the languagesavailable for after-
sales communication with the trader pertaining to the contract (e.g. pertaining
to management decisions, increase of costs, and the handling of queries and
complaints); 4) the possibility of out-of-court dispute resolution.
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One shortcoming of this Decree lies in the fact that it stipulates
only one form for timeshare contract, long-term holiday product contract,
and ancillary contracts. Therefore, it is necessary to replace the current
Decree with a new one, which will regulate the content of the standard
information sheets separately for each and every contract that is stipulated
under CPA (timeshare contract, long-term holiday product contracts,
resale contracts, and exchange contracts).’

The transparency principle is linked to the consumer's right to “own
language”, i.e., the right to receive information in one’s native language.
Since timeshare contract is a typical example of the cross-border contract,
there is often a problem of the language of the contract (Bukovac Puvaca,
2003, p. 325). That is why Directive 2008/122/EC (Directive 2008/122/ EC
of the European Parliament and of the Council of 14 January 2009 on the
protection of consumers in respect of certain aspects of timeshare, long-
term holiday product, resale and exchange contracts, OJL 33, 3.2.2009, pp.
10-30) regulates this question in detail.® It is determined that Member
States are obliged to ensure that the information contained in standard
information forms and the contract is drawn up in the language or one of
the languages of the Member State in which the consumer is a resident or a
national, at the choice of the consumer, provided it is an official language
of the Community (Article 4, paragraph 3 and Article 5 of Directive
2008/122/EC). Under the same condition, the Member State in which the
consumer is a resident may also require that: a) in every instance, the
contract be provided to the consumer in the language or one of the
languages of that Member State, provided it is an official language of the
Community; b) in the case of a timeshare contract concerning one specific
immovable property, the trader provide the consumer with a certified
translation of the contract in the language or one of the languages of the
Member State in which the property is situated, provided it is an official
language of the Community (Article 5 of the Directive 2008/122/EC). In
addition, the Member State on whose territory the trader carries out sale
activities may require that, in every instance, the contract be provided to the
consumer in the language or one of the languages of that Member State,
provided it is an official language of the Community (Article 5 of the
Directive 2008/122/EC).

B) The principle of good faith is nowadays the most frequently
used general clause in the entire civil law (Commentary on the Law of
Obligations, 1980, p. 107). Participants of the contractual obligations are

" Annex I-1V Directive 2008/122 provides separate forms for each of these contracts
and specifies their contents.

8 Unlike the previous legislative text, the current CPA contains a mandatory provision
stipulating that information specified in standard information forms needs to be drawn
up in the Serbian language, or another language, if contract parties agree so.
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obliged to adhere to the principle of good faith, but in addition to that,
many specific rules of the Law of Obligations are concretized with this
principle.® However, the Law of Obligations does not specify what is meant
by that principle. Thus, the principle of good faith represents a general
clause, i.e. a blanket norm by which generally applicable principles of the
legal system and ethical maxims can be applied to particular facts of the
case (Stojanovic¢, 1973, p. 7).

It is the principle of good faith that was the main criterion the
Polish Supreme Court used in assessing the fairness of contract terms in
the case Sad Najwyzszy (PL) 23 Mar. 2005 ICK 586/04.™° In this case,
two parties concluded a timeshare contract which contained a clause
requiring the buyers to pay an amount of £630 if they withdraw from the
contract within the statutory 10 days. This sum represented 28% of the
total price. The right of consumer to withdraw from the contract, as well
as the right of the trader to request reimbursement of costs related to
conclusion of the contract, was envisaged by the Law on the Protection of the
Purchaser of the Right To Use a Building or a Flat in a Specified Period Each
Year (Ustawa z dnia 13 lipca 2000 o ochronie nabywcéw prawa korzystania
z budynku lub pomieszczenia mieszkalnego w 0znaczonym czasie w kazdym
roku, Dz.U.2000.74.855). The consumers exercised the right of withdrawal
within the time limit, but refused to pay £630, claiming that the amount was
too high and did not reflect the true costs of concluding the contract. The
Court for the Protection of Competition and Consumers held that the clause
demanding £630 was an unfair contractual clause expressly contravening
Article 385.3, paragraph 17 of the Civil Code. That article provides that a
clause which requires a consumer who withdraws from a contract to pay a
strikingly high financial contractual penalty or to lose a deposit which
was very high is unfair. The Court of Appeal confirmed this decision. The
Supreme Court also agreed that the requirement was an unfair contractual
clause, but did not follow the line of reasoning of the two other Courts,
i.e. it did not conclude that Article 385.3, paragraph 17 was breached. The
amount was not, according to the Court, a contractual penalty: such
penalties follow a breach of contract and not withdrawal from it. Irrespective
of the fact that Article 385.3, paragraph 17 could not be applied in this case,
the Court concluded that the request to pay £630 was an unfair clause.

® The principle of good faith is particularly prominent in the specific rules of the Law
of Obligations concerning: the legal consequences of nullity (Article 104); termination or
modification of the contract due to changed circumstances (Article 135); disclaiming
in advance the right to claim changed circumstances (Article 136); reimbursement of
expenses with regard to acquisition without ground (Article 215); extension of
liability by contract (Article 264).

10 Available at: http://www.eu-consumer-law.org/caseabstracts_en.cfm?Judgment|D=514
(31/10/2014).
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The Court applied the general fairness test, according to which any
contractual clause is unfair if it contravenes good faith. It concluded that a
clause which limited the consumer’s statutory cancellation rights by
imposing a requirement to pay a very high amount of money was unfair.

C) The effect of the principle of equal value of mutual considerations
(equivalency principle) is twofold. Not only does it protect the individual
interests of the contract parties in a mutually binding agreement, but the legal
system as a whole is also interested to ensure that all market acts are
undertaken in accordance with this principle, which means that, in addition to
individual, it also protects the public interest (Perovi¢, 2007, pp. 11-12).
According to the CPA, the provision in the consumer contract is considered
unfair if it causes a significant imbalance between the rights and obligations
of the parties to the detriment of the consumer (Article 43, paragraph 2,
CPA). Therefore, disproportion needs to be significant, which is something
that court determines in each case. Legal consequences in these cases are
diverse and their goal is either to establish an equivalent exchange, or, if
possible, to cancel the contract and allow restitution in integrum (Morait,
1997, p. 57).

The significant disparity in the rights and obligations of the parties
under the timeshare contract may be caused, inter alia, by conversion of
timeshare rights based on the “week” system into the “points” system.
Consumers are usually persuaded to convert their timeshare rights for
greater flexibility in exercising rights from the contract (possibility to
choose the period of use and accommodation, possibility of shorter and
longer stays in combination with supporting services). However, in this
case, traders often reserve the right to change the value of points, which
results in the reduction of the total period of use during the year. Thus, in
one particular case, after timeshare purchasers converted their original
right to use accommodation for a period of three weeks during the year
into points, the trader reduced the value of points, which automatically
decreased consumers’ right to use accommodation to one week.™" In
Serbian law, these and similar contract terms (e.g. when traders unilaterally
alter the contract terms by increasing annual fees: for maintenance services,
for timeshare resale or exchange services)' are presumed to be unfair
unless proven otherwise (Article 45, paragraph 1, item 11, CPA).

1 See: https://www.google.rs/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=
0CCMQFjAA&url=https%3A%2F%2Fwww.citizensadvice.org.uk%2Fparadiselost.p
df&ei=Up9TVMCgNsit7AbA4GICw&usg=AFQjCNGg3GTx0nZ809ekJtBPkBYdLy
ilng&bvm=bv.78677474,d.ZGU&cad=rja, p. 13 (31.10.2014)

12.See:  http://www.twolegalservices.com/uploads/oft859timeshare%20act.pdf, p. 24
(31.10.2014)
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RELATIVE FAIRNESS ASSESSMENT CRITERIA

During the assessment of the fairness of contract terms in consumer
contracts, court also takes into account the relative fairness assessment
criteria: A) the nature of the goods or services to which the contract
pertains; B) the circumstances under which the contract has been
concluded; C) other terms of the same consumer contract or of another
related contract; D) the manner in which the contract was drafted and
communicated to the consumer by the trader (Article 43, paragraph 3, items
1-4, CPA)."™® The content of these criteria (circumstances) depends on the
manner or context in which certain term of the consumer contract is
negotiated. Thus, the legal significance of the fulfillment of these criteria is
evaluated according to the circumstances of each case (Karaniki¢ Miri¢,
2012, p. 224).

A) The nature of the goods or services which are the subject of
contractual obligations may directly affect the scope of the parties’ rights
and obligations. For instance, content of the pre-contractual duty to
inform consumers may differ depending on the subject of the contract —
whether it is the sale of clothing or sale of a complex technical device
(Vukovié, 2012, p. 131). Bearing in mind that timeshare purchasers are in
an informatively subordinate position because of the specific nature of the
transaction and the complexity of the contract, the imperative legal rules
serve to ensure the fulfillment of the trader’s information duties in order
to achieve a balance of the contracting parties (Wilhelmsson & Twigg-
Flesner, 2006, pp. 461-462; Twigg-Flesner, 2008, p. 111).

B) When assessing whether a contractual provision is fair or not,
one must take into account all the circumstances that existed before and
during the conclusion of the contract. Before the conclusion of the
contract, the main problem that timeshare purchasers face is a way of
offering, advertising,"* and selling timeshare. In this respect, it will be
assessed whether the trader: indicated the possibility and the procedure of
obtaining information contained in standard information forms during

'3 Directive 93/13/EEC makes no mention of the manner in which the contract was
drafted and communicated to the consumer by the trader as one of the relevant
circumstances for the fairness assessment of the contract terms. Serbian legislator was
probably inspired by the solution contained in Articles 31 and 32 of the Proposal for a
Directive on Consumer Rights.

1% Spanish Timeshare Law (No. 42/1998) prohibits the use of the word property
(propriedad) or shared property (multipropiedad) for advertising or promotion of
timeshare rights. This is confirmed in the case of Audiencia Provincial Alicante (ES)
19. Sep. 2002 545/2002 “Sain 333 S. L. V Francisco Javier G. B. And Amparo M. G., in
which the Court took into account Article 8.1 of the Spanish Timeshare Law and applied
Article 6, paragraph 3 of the Civil Code (Cédigo Civil) which provides for nullity of any
contract or other legal act which is contrary to imperative legal provisions.
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advertising of the timeshare contract; clearly indicated the commercial
purpose and the nature of the event in case the timeshare contract (long-
term holiday product, resale, or exchange contract) is offered for sale to the
consumer in person; made available to the consumer the information
contained in standard information forms at any time during the promotional
or sales event; markets or sells the timeshare contract as an investment,
even though it is prohibited by law (Article 111, paragraphs 1-4, CPA).
During conclusion of timeshare contracts it is often the case that the
contract either does not contain certain information at all or contains
obscure provisions with regard to: the trader as the counterparty, the subject
of the contract, the period during which consumers acquire the right to use
certain accommodation; consumer’s rights and the deadline for exercising
the right to withdraw from the contract; the prohibition of advance
payments; and maintenance fees. The court must take into account all these
circumstances for the fairness assessment of contract terms.

For example, the lack of stipulation of the periods of time for the
enjoyment of timeshare rights does not necessarily entail the conclusion
that it is abuse, which should be sanctioned either by nullity of a particular
contract term or by nullity of the contract as a whole, but this depends on
the circumstances of the case. Thus, in the case Gunter Johann and
Gabriele Gertrude P. v “Turventa S. L. U. “and “Nove Ferien Plus Est. ”,*°
the Court held that this omission may have a positive effect on the
consumer, giving him the freedom to choose the times of enjoyment under
the assumption that the reservation (booking) is made well in advance. In
contrast, in the case Fernando R. M. and Jacinta F. P. v “Mundivac, S. A.”
and “Aqualandia S. A. ”,*° the Court, taking into account all the facts of the
case, concluded that the subject of the contract was not clearly determined
(neither the apartment nor the times of enjoyment) and that the trader did
not comply with the transparency requirement, which prevented consumers
from properly understanding the content of contract terms; therefore, the
contract was declared null and void.

C) In assessing the fairness of specific contract terms, other terms
of the same consumer contract must also be taken into account, because
the fairness of one particular term often depends on the meaning of other
provisions. Other terms of the same contract can differently affect the term
whose fairness is weighed. On the one hand, those terms may intensify the
inequity of specific contract terms, and on the other hand they may have a
compensatory effect (Bareti¢, 2004, p. 243). In other words, the contract term
which itself seems valid, may undermine the equivalence of mutual

5 Available at: http://www.eu-consumer-law.org/caseabstracts_en.cfm?JudgmentID=
195 (31/10/2014).
18 Available at: http://www.eu-consumer-law.org/caseabstracts_en.cfm?JudgmentID=
190 (31/10/2014).
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obligations of the parties, if one takes into account the contract as a
whole. However, the other terms of the contract can also have the effect
of neutralizing the unfairness of specific contract terms (Vukovi¢, 2012,
pp. 132-133).

In addition, the Court will also consider the provisions of the other
related contract in order to assess the unfairness of a specific contract
term. In terms of timeshare contract, it means that the court will take into
account the resale and exchange contracts if the consumer joined the
system of exchange or resale. Likewise, if the timeshare contract is
concluded on the basis of an already approved credit, fairness assessment
of timeshare contract terms should also take into account the provisions
of the credit agreement.

D) The Court also takes into account the manner in which the contract
was drafted and communicated to the consumer by the trader. The
aforementioned manner, as it pertains to timeshare contract, is in correlation
with unfair business practices*’ or sales techniques used by traders for the
purpose of promoting and selling timeshare. These techniques are very
aggressive and misleading, aiming to persuade the consumer to take an
economic decision that he would not take otherwise. Examination of the
manner in which the contract was drafted and communicated to the consumer
serves to verify whether the trader has fulfilled the duties with regard to the
transparency principle, which has already been discussed above.

IMPACT OF DIRECTIVE 2005/29/EC ON FAIRNESS ASSESSMENT
OF CONTRACT TERMS

Although Article 3, paragraph 2 of Directive 2005/29/EC provides
that the Directive is without prejudice to contract law, it can be noted,
however, that there is an indirect link between the rules governing unfair

7 Serbian legislator stipulated various forms of unfair commercial practices (Articles
19-23, CPA). Depending on the manner in which the trader caused the consumer to
take a transactional decision that he would not have taken otherwise (fraudulent
action, harassment, coercion), the following categories are introduced: misleading
commercial practices, misleading omissions, and aggressive commercial practices.
Misleading commercial practices and misleading omissions are two types of fraud,
active and passive. In the first case, the consumer is usually misled by receiving false
information, while in the second case the consumer is kept misinformed through
omission, concealment, or untimely provision of relevant information. Aggressive
commercial practices involve the use of psychological (vis compulsiva) or physical
coercion (vis absoluta), which impairs or is likely to significantly impair the average
consumer’s freedom of choice or conduct with regard to the product, as a result of
harassment and coercion, including physical coercion or undue influence. Therefore,
the modalities are different, but the goal is the same — to cause consumers to take a
transactional decision that they would not have taken otherwise.
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contract terms and the rules governing unfair business practices. This
view is backed up not only by the provisions of relevant regulations
related to the duty of notification (A), but also by the case law (B).

A) Impact of unfair business practices to contract law can best be
seen in the case of information duties. Namely, Article 7, paragraph 2 of
Directive 2005/29/EC," and the European Court of Justice suggest that
the prohibition of unfair practices is in correlation with the obligation of
notification."® This was confirmed in Article 20 of the CPA, which
explicitly states that any breach of duty of informing the consumer prior
to the conclusion of the contract, as well as the breach of duty to inform
the consumer on their rights in accordance with this law, shall be regarded
as an unfair commercial practice, in respect of: distance contracts; contracts
on package tours and time sharing; indication of prices; and e-commerce
contracts. Regarding timeshare contract, within a reasonable time and prior
to formation of the contract, the trader shall expressly inform the consumer
on their right of withdrawal, the period within which the consumer can
withdraw from the contract, and the prohibition of advance payment prior
to expiry of the period within which the consumer can withdraw from the
contract (Article 112, paragraph 7, CPA), but shall also provide the
consumer in a timely manner with accurate and complete information
contained in the standard information forms. Bearing in mind that after the
formation of timeshare, the aforementioned information, which obliges the
trader and which cannot be altered,?® forms an integral part of the contract,
it could be concluded that misleading omission committed by the trader in
terms of untimely provision of information to consumers pursuant to
Article 20, paragraph 1, item 2 of CPA also results in the breach of the
transparency principle pursuant to Article 41, paragraph 2 of CPA,
according to which contract terms shall be made available to the consumer
in a manner which gives him a real opportunity of becoming acquainted
with them before the conclusion of the contract, with due regard to the
means of communication used.”!

18 Article 7, paragraph 2 of Directive 2005/29/EC, inter alia, provides that a misleading
omission is any omission of the trader which consists in hiding or providing information in
an unclear, unintelligible, ambiguous, or untimely manner, which causes or is likely to
cause the average consumer to take a transactional decision that he would not have taken
otherwise.

1% ikewise, the various sector-specific consumer protection directives combine
(misleading) advertising provisions with pre-contractual information requirements.
See: Keirshilck, 2011, p. 93.

20 The aforementioned information can be subject to change only exceptionally, i.e. if
the parties expressly agree so, or if the changes are due to force majeure (Article 112,
paragraph 3 of CPA).

2! Article 31 of the Proposal for a Directive on Consumer Rights probably served as a
model for Serbian legislator regarding transparency requirement. Unlike the CPA, the
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B) The provisions of Directive 2005/29/EC can be used by the
court to interpret the provisions of Directive 93/13/EC. For example, the
clarity and intelligibility of contract terms (Article 5 of Directive 93/13/EC) is
estimated depending on the subject of legal protection (Whittaker, 2007, p.
151). In this regard, Article 5, paragraphs 2 and 3 of Directive 2005/29/EC
draws a clear distinction between: a) the average consumer; b) the average
member of a group where a commercial practice is directed to a particular
group of consumers; ¢) the average member of a clearly identifiable group of
consumers who are particularly vulnerable to the practice or the underlying
product because of their mental or physical infirmity, age, or credulity in a
way which the trader could reasonably be expected to foresee.”

In addition, the EU Directive 2005/29 may have an indirect effect
on contract law, because if it is determined that a commercial practice is
unfair, this may impact the assessment of the fairness of particular
contract terms under Directive 93/13/EC (Twigg-Flesner, 2013, pp. 55,
96). This approach was confirmed in the case Jana Perenicova and Viadislav
Pereni¢ v SOS financspol. sr. O. (C-453/10), where the question arose
whether misleading business practice regarding annual percentage rate for a
credit agreement could be relevant in applying the unfairness test. The
European Court of Justice decided positively, by applying Article 4 of
Directive 93/13/EC, which states that in assessing the fairness of contract

main text of Directive 93/13/EEC makes no mention of the transparency requirement,
but item i) of the Annex to Directive stipulates that a term may be regarded unfair if it
has the object or effect of irrevocably binding the consumer to terms with which he
had no real opportunity of becoming acquainted before the conclusion of the contract.
It could be concluded that unfair commercial practice indirectly affected the
transparency requirement to become one of the criteria for the fairness assessment of
contract terms.

22 This approach was confirmed in the case Audiencia Provincial Malaga (ES) 09. Jul.
1999 509/1999 Frank H. and Anke Christine H. v “Rockwell International Ltd. ”, where
consumers acquired a week’s holiday in a two bed apartment during high season within
the complex “Miraflores de Mijas Costa”, on the basis of club membership (Club trustee).
Sometime after the contract was concluded, consumers filed a claim for annulment of the
contract, due to a mistake in their consent at the time of conclusion of the contract, as a
result of alleged deceit regarding the price. The Court rejected the claim on the grounds
that the consumers’ request for the annulment of the contract due to an error in the consent
is possible only in exceptional cases, i.e. if certain conditions, formulated by the Supreme
Court, are fulfilled: a) that the error is essential and inexcusable; b) that it is substantial and
derives from legal actions that are unknown to the party which is bound by the contract; c)
that it had not been possible to avoid deficiencies by regular diligence, and d) that it is
sufficiently proved. In the present case, the Court found that such requirements were not
met due to the fact that consumers concluded a contract in their native language and that
they had already enjoyed other timeshare rights on the basis of club membership (Club
la Costa), so the contract was valid. It could be concluded that the Court assessed the
clarity and intelligibility of contract terms in relation to the average member of a
particular group of consumers.
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terms, among other things, all the circumstances attending the conclusion
of the contract should be taken into account. However, the Court held that
the mere fact that business practice is unfair has no direct effect on the
validity of particular contract terms, or on the validity of the contract as a
whole.?

With regard to timeshare contract, the impact of unfair business
practices on the assessment of the fairness of contract terms can be noted
in the case of Juan Bautista R. R. And Teresa G. M. v “Mundivac, S. A.”
and “Acualandia, S. A.”. In this case, consumers concluded a timeshare
contract, which contained a footnote in print much smaller than the rest of
the contract text and which recognised their right to withdraw from the
contract within seven days following the date of signature but with the
obligation to pay 25% of the price to the seller as a penalty clause.?
However, during the sale, consumers were convinced to purchase the
property with the option of withdrawing freely from the contract, with no
mention of any penalties, so the consumers sent a letter to a manager of
the company, wishing to exercise their rights as they were originally told
to. As the trader insisted on payment of the amount stipulated in the
contract, the consumers filed a lawsuit requesting the cancellation of
contract. The court of first instance rejected the claim, because at the time
of conclusion of the contract Directive 94/47/EC (Directive 94/47/EC of
the European Parliament and the Council of 26 October 1994 on the
protection of purchasers in respect of certain aspects of contracts relating
to the purchase of the right to use immovable properties on a timeshare
basis, GPL 280, 29.10.1994, pp. 83-87), which stipulated prohibition of
advance payments, had not been transposed into Spanish law. However,
the Court of Appeal revoked the first instance judgement, taking into
account the provisions of Directive 94/47/EC in coordination with
national regulations, and declared the nullity of the contract due to defects
in the expressed will and because of the unfairness of contract terms.

Namely, the Court took into account that the trader used misleading
and aggressive sales techniques and concealed information on contractual
penalties; hence the contracting parties had committed a defect in consent
rendering the contract voidable as provided by the general provisions of the
Civil Code (Article 1265, 1269, 1300 Spanish Civil Code). In making its
judgment, the Court also considered that the clause establishing the
withdrawal right with a penalty of 25% of the price was unfair, in accordance
with the General Consumer Protection Law (Article 10 of Law 26/1984).
Moreover, the consumer’s right to withdraw from the contract may be

28 Available at: http://curia.europa.eu/juris/liste.jsf?num=C-453/10, paragraphs 42-45,
46 (10/31/2014).

2+ Available at: http://www.eu-consumer-law.org/caseabstracts_en.cfm?Judgment|D=153
(31.10.2014).


http://curia.europa.eu/juris/liste.jsf?num=C-453/10
http://www.eu-consumer-law.org/caseabstracts_en.cfm?JudgmentID=153
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exercised in three ways: a) by declaring the entire clause null and void
and, if the other valid clauses give rise to a situation that is deemed to be
unfair, declaring the entire contract null and void; b) by declaring only the
withdrawal penalty null and void so that the consumer may withdraw
from the contract without incurring any expense; c) by declaring nullity
of the contract taking into account the misleading omission by the trader,
which consists in concealing important information from consumers,
which in turn led them to take a decision to conclude the contract which
would not be taken otherwise.

CONCLUSION

In assessing the fairness of contract terms, the court shall take into
account all the relative criteria in order to determine whether cumulatively set
absolute criteria have been met (breach of the principle of good faith and
significant imbalance in contractual obligations of the parties to the detriment
of the consumer).

With regard to timeshare contract, practice has shown that stipulated
contract terms often violate the transparency principle (irrevocably binding
the consumer to terms with which he had no real opportunity of becoming
acquainted before the conclusion of the contract; stipulating unclear,
unintelligible terms). In addition, there are also provisions which, contrary to
the principle of good faith, lead to a breach of the equivalency principle
(permitting the trader to retain sums paid by the consumer when the latter
decides not to conclude or perform the contract, or enabling the trader to alter
the terms of the contract unilaterally — especially those with regard to
maintenance services and other related services).

For example, the consumer’s right to withdraw from the contract is
often conditioned on payment of contract penalty, i.e. by keeping a part of the
amount which the consumer paid. In addition, information which traders give
during the promotion or sale of timeshare rights often differs from what is
written in the contract. That is where relative fairness assessment criteria (all
the circumstances that preceded contract conclusion) come to the fore.

Consequently, if it is determined that a commercial practice is
unfair, this could have an impact on the fairness assessment of timeshare
contract terms. Namely, unfair B2C commercial practice could lead to
declaring a contract term null and void in whole or in part, and if other
contract terms and circumstances of the case increase the unfairness
effect of aspecific contract term, the entire contract may be declared null
and void. In the case of timeshare contract, this has already been
confirmed in Spanish case law (Juan Bautista R. R. and Teresa G. M. v
“Mundivac, S. A.” and “Acualandia, S. A.”).

Thus, case law substantially contributed to the improvement of
legal framework regarding time-sharing. Directive 2008/122/EC adopted
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new solutions aiming to prevent stipulation of unfair contract terms.
Some of these solutions, such as consumers’ right to receive information
in their native language, are incorporated in current CPA. Protection of
timeshare purchasers from unfair contract terms in Serbian law needs to
be improved by adequate by-laws that would define the content of the
standard information forms as it is provided at the EU level. In this
respect, separate forms should be stipulated for timeshare contract, long-
term holiday product contract, and resale and exchange contract.
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IMPOLHEHA TIPABUYHOCTHU OAPEJABA
TAJM-IHEPUHTI A

3opan Munazunosuh®, Anapej Muhosuh?
Yuusepsuret y Kparyjesiy, [Ipasau dakynrer, Kparyjesai
ZYHI/IBepSI/ITeT y Kparyjesiy, ®@akynrer 3a XoTennjepcTBO U Typu3aM, Bpmauka bama

Pe3ume

Wmajyhn y Buny na ce yrosop o TII Hajuemrhe 3axksbydyje Ha OCHOBY yHampen
HpUIpeMIbeHUX (opMyiIapa, 1a Cy OApeade yroBopa 4ecTo HeTpaHCHApEHTHE, Jia ce
MOTPOIIAYM CyodaBajy ca TemKkohama IOBOJOM MOTYhHOCTH ymo3HaBama ca
BUXOBHM CaJIp)KajeM Mpe 3akjbydera YroBopa, Kao M Ja Cy y HbHMa IPUCYTHE
HenpaBHYHE KJiay3yJe, yJIora cyaa IMPUIHKOM IIPOLeHe MPaBUYHOCTH oJpeaada tajMm-
HIEPHHTA je OJ1 U3y3E€THOT 3Hauaja.

Ilonmazehn ox 3akoHOM mpenBul)eHHX KpUTEpHjyMa 3a MPOIEHY MPaBUYHOCTH
YrOBOpHHUX onpenada, Cya je IyXaH Jla y3Me y OO3Up CBE pellaTHBHE KPUTEpPHjyMe
KOj¥ cy Y QyHKIMjH TpOBepaBama 1a JIM je AOLUIO J0 MOBPEAE arnCoIyTHUX KPUTEPH-
jyMa Koju OM KOHKpeTHY ozapenly YHMHMIM HENpaBUYHOM (IIOBpEAe Hadena caBe-
CHOCTHM M TOIITeHa W 3HauajHe Hecpa3Mepe YroBOPHMX o0aBe3a Ha IITETYy MOTpPO-
maya). [log penaTMBHUM KpUTEpHjyMHUMa 3a MPOLEHY IPaBUYHOCTH, MOAPa3yMeBajy
ce CBE OKOJIHOCTH KOje Cy IOCTojalie Ipe U MPUIIMKOM 3aK/byderha YTOBOpa, MPHPOJIa
pobe wim ycimyre Koje MpeACTaBJbajy MpeAMeT yroBOpHE obaBese, ocralie onpende
HCTOT YrOBOpa M APYror yroBOopa ca KOjUM je MOTPOLIAYKH yroBOp IOBE3aH, Ko H
HAaYMH Ha KOJH j€ MOCTHIHYTa CarjlaCHOCT O Ca/ip)KUHHU yrOBOpA.

C THM y Be3H, Ha MPOIICHY MPAaBUYHOCTH YTOBOPHHX OJpenada MmocpeiaH yTUIa)
MOT'y HMaTH M NpaBHia KojuMa ce ypelyje HenolTeHa MocioBHa Mpakca. YTUIaj He-
TOILITEHE MOCIOBHE MPAaKCe Ha YrOBOPHO NMpPaBO Haj0OJbe ce MOXKE BHJCTH Ha IPHU-
Mepy IyxHoctu uHbopMucama. Hamme, ¢ 003upom na 3akipydemem TI-a momaru
cagpkaHM y CTaHZapIHUM HH(OPMaTHBHHM oOpaciyMa IOCTajy HEeroB CacTaBHU
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nieo, 00aBe3yjy TPro.ija M He MOTY Ce MEHaTH, MOTJIO O1 ce 3aKJbYIHTH Ja 00Mamby]y-
he mpomymTame TProBua Koje ce cacToju y HeOJIaroBpeMeHOM IpyXamby HHpOpMa-
muja notpomavy cxoxHo wi. 20. cr. 1. Tau. 2. 33[I-a, yjexHo nma 3a mociaeauIyy mo-
Bpey Hadesla TpaHCIapeHTHOCTH cxomHo wi. 41. ct. 2. 33I1-a, mpema KojeM je Tpro-
Ball Jy’KaH Ja 00aBeCTH MOTPOIIada O CaApKHHU YTOBOPHE OJpende Mpe 3aKibydeHa
YroBOpa, Ha HAYMH KOjH ¢ 003MPOM Ha yIOTPEeOJHEHO CPEACTBO KOMYHHKALIH]E TOTPO-
mavy Mpyka CTBapHY MOTYhHOCT a ce yIo3Ha ca ’beHOM CaAp>KHHOM.

YKonuko ce yTBpAM Aa je YyroBOp 3aK/bydeH Kao MOCHEIHIa HEMOIUTEHE Io-
CJIOBHE TIpaKce, TO MOYKE YTHIATH Jla Ce YTOBOPHA ope0a y HEeIHHH WIN IeTHMUIHO
HpOTJIacH HUINTaBOM, a aKo IIPH TOM OcCTalle ojpende yroBopa M OKOJHOCTH KOH-
KpETHOT ciIydaja [ojadyaBajy AejCTBO HEIPAaBHYHOCTH KOHKPETHE yrOBOpHE onpernode,
IIe0 YTOBOP Ce MOXe NPOrJIacuTH HUIITaBHUM. To je, m3mel)y ocraior, moTBpamIa 1
IIIaHCKa CyJCKa mpakca Kaj je peu o TII-y, y ciyuajy Juan Bautista R. R. and Teresa
G. M. v “Mundivac, S. A.” and “Acualandia, S. A.”

3axBasbyjyhu Cyzackoj mpakcu y 3Ha4ajHOj MEpH je MoOOJpIIaHa MpaBHA peryla-
tuBa koja ce tuue TIII. ¥V Baxehu Teker dupekrtuse EY 2008/122 cy yrpahena Hoa
peliema KojuMa ce OrpaHH4aBa IPOCTOP 32 yroBapame HENpPaBHYHUX YTOBOPHUX
onpen6u. Heka o THX pelema, Kao LITO je MpaBo MOTpoIIaya Ha ,,CONCTBEHHU je3HK ™,
npeysera cy u uakoprnopucana y Baxkehn 33I1. 3amrury crunanama TI ox Hempa-
BUYHUX YTOBOPHHUX OJIpel0H je MOTPeOHO 3a0KPYKUTH TOHOLICHEM OAroBapajyhmx
MOJ3aKOHCKUX TPOIHUca KojuMa Ou ce neduHucata caapKUHa CTaHAapIHUX HHPOP-
MaTHBHUX oOpa3aia oHako Kako je To mpensuleno Ha HuBoy EY. To moapasymesa
IpOIHCUBamke 3ace0HUX oOpasara 3a yroeop o TIII, yroBop o KyropoYHOM HpOU3BO-
Iy 3a OJI]MOp, YTOBOP O NPENPOAAJH U Pa3MEHH.



