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Abstract

Solidarity as a social and legal value has a special place in the development of
every legal order, because it fits into its de facto framework. In terms of this factual
aspect, solidarity also entails the behaviour of people, which is based not only on legal
norms but also on a plethora of social norms. Thus, it may be assumed that solidarity
is a genuine expression of the moral value of perceiving others as oneself, i.e.
developing the concept of brotherhood. Such a conceptual framework of solidarity
indicates its future application and incorporation into legal systems, particularly those
aspiring to longevity which will not be sustained by a highly centralised structure, but
by stronger pillars, one of which is solidarity. Throughout the course of history, the
concept of solidarity has had different features and boundaries. At times, its
application was highly disputable, but it has not affected the substance of this moral
value because it is a categorical imperative. The very fact that it is a universal
(unconditional) moral value rather than a designated (goal-driven) endeavour enables
people to accept or to reject it. Such a concept of solidarity gives birth to a value-
based social and legal order, based on social justice and care for others, which are
accomplished through social welfare legislation.
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COJIMJAPHOCT KAO ITPABHA BPEJHOCT

Arncrpakr

ConuuapHOCT Kao APYLITBEHA, a IOTOM M IIPaBHA BPEAHOCT 3ay3UMa I0CEOHO Me-
CTO y pa3BOjy CBAaKOT MPABHOT MOPETKA, jep Ce U YKJIaNa Y HBeroB GakTH4KK eeMeHT.
VY cBOjcTBY (haKTHUKOT €l1eMEHTa OHA U 03HAuaBa MOHAIIAKE JbY IH, ajld CaJla HE CaMo
Mo TIpaBHMUM, Beh W MO pa3IMYUTHM OONMIMMA IPYIITBEHUX HOpMH. Tako je moryhe
HPETIIOCTABUTH [ j& CONMIAPHOCT UCKPEHU U3pa3 MOPAIHE BPEIHOCTH MOCMaTpama
IpyToT Kao cebe, OMHOCHO pa3BHjama mojMa OpatcTtBa. Ta W TakBa OCHOBa COJHIAP-
HOCTH T'OBOPH O HEHO] Oyayhoj MprMeHH U yrpalibH y MpaBHE MOPETKE, 0COOUTO OHE
KOjU TUIeIUpajy Ha TyrOTPajHOCT, jep BuX Hehe oapxatu BUCOKO m3rpaljeHa IeHTpa-
nu3oBaHocT, Beh uBpuihu cTy6oBH o1 KOjUX je jeraH M cama conupapHoct. HapasHo,
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TOKOM HCTOpHj€ je 0Baj MmojaM I00Hja0 pa3InIuTe 0OpUce U OMO MPUMCHCH MTOHEKaT
U Ha BeoMa npoOeMaTHIaH Ha4WH, JId TO HHje H3MCHWIO CYIITHHY OBE BPEIHOCTH,
jep je oHa mara. bamr to mro je nara, a He 3ajara, 1 oMoryhaBa BeHO NIPHUXBATAmbE U
onbujame, Te pahame IPYIITBEHOT M IIPABHOT IIOPETKA 3aCHOBAHOT Ha BPEIHOCTHUMA
MOITYT COLIMjaliHe MpaBe U OpHre 3a Ipyre, A0 KOjUX U J0JIA3U KPO3 COLMjaIHO 3aK0-
HOJaBCTBO.

KibyuHe peun: conmaapHOCT, BpeAHOCTH, Opat, CUTYPHOCT, JOOPOYUHCTBO

INTRODUCTION

Solidarity is a value which is absolutely necessary for social func-
tioning. As such, it has grown into one of the most important pillars of
social and legal order. Moreover, solidarity has become a means for soci-
ety to fulfil its purpose of continuous progress, which is accompanied by
care for others. Naturally, the concept of looking after others implies nu-
merous potential ambiguities which may compromise the concept of soli-
darity. However, this does not mean that we should abandon the idea of
looking after others.

As a value, solidarity may be based on the way we see others, re-
gardless of whether or not this coincides with the way we see ourselves.
The concept of ‘others’ is crucial for the development of legal and social
values, such as solidarity, since ‘others’ and the status they have in our
perception reveal our true care for the community.

The concept of a ‘brother’ and the way we see others are ideas
which have developed throughout history, i.e. simultaneously with, or
even before, the development of solidarity as a concept. Does belonging
to a community, even to a general social community, imply any commit-
ments?

Of course, even solidarity as a social value requires some form of
legal protection, since social reality needs to obtain a legal attire which
will safeguard social values by means of legal norms of social welfare
legislation. This partially compromises the honesty of the procedure
which implies solidarity, but it has become a necessity due to the possible
abuse and misrepresentation of true values.

Solidarity, that is, ‘the practice of solidarity’ has become necessary,
since moral character does not belong to society and the state by itself,
and since it is not something that others need not fight for. Therefore, so-
ciety, and then the state, will gain full valuable meaning only if one aban-
dons egotism and shifts to ‘observing’ others the way he observes him-
self, which is especially relevant when it comes to social legislation. This
has become a legal term, or the legal attire of values such as solidarity.
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SOLIDARITY AS A PILLAR OF LEGAL ORDER DEVELOPMENT

As long as society is observed as a community, it becomes clear
that solidarity is a necessary social value, and as the legal order is only
the expression of the social order, it is apparent that solidarity has a spe-
cial role within the legal order.

Naturally, the observation of solidarity and its related concepts im-
plies analysing its origin and making a relational frame between the con-
cepts of ‘brotherhood’ and ‘solidarity’.

Brotherhood is “primarily a phenomenon of blood relations”
(Ratzinger, 2008, p. 11), but the use of the concept can be expanded. Ini-
tially, the concept referred to fellow countrymen, and afterwards to
friends and the so-called concept of “similarity of opinions” (Ratzinger,
2008, p. 11). The concept immediately points to the fact that there are
‘them’ and ‘us’ — us being connected in a specific way and them being far
away from us. The reason for such distance is that ‘they’ are not our
blood relatives, friends or like-minded fellows. Set up in such a manner,
brotherhood designates solidarity which is based on blood relations,
friendship or dedication to the same idea. This actually means that “inner-
directed ethical duty is different...” (Ratzinger, 2008, p. 12). Therefore,
the ethical concept makes a difference between us and them, which limits
the reach of solidarity based on the aforementioned assumptions. Even if
we were to attempt to fit the development of the Panhellenic idea, which
should be the basis of cosmopolitanism, into this concept, we would real-
ise that the idea still separates people and makes solidarity impossible as
“it is boldly emphasized that victories over Barbarians should be cele-
brated, while victories over Hellenes should be grieved...” (Puri¢, 1987,
p. 197).

The idea that “the task of the state is to arrange human life in a way
that will make everyone happy by virtue” shall now become crystal clear
(Puri¢, 1987, p. 348). However, Plato’s (ITAdtwv) idea and social princi-
ple, which is way above the individual, and which makes him “the true
father and founder of universalism and collectivism i.e., social theory
which is the synthesis of individualism and collectivism” (Puri¢, 1987, p.
348) is reserved only for a specific circle of people that he considers
equal, as he, unlike Sophists, insists on natural inequality between indi-
viduals.

Lucius Annaeus Seneca’s postulate that “the world is no longer res
publica Romana, but a world of all people, regardless of their class and
nationality” (Puri¢, 1987, p. 464) indicates a specific step forward. Such
a tendency is likewise displayed by Marcus Annius Catilius Severus, who
considers that:
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everything is one and everything is interwoven: there is one world,
one God who is everywhere, one nature, one law and one mind
which is common for all beings, and one truth, one perfection for
all beings who share the same mind.

(Puri¢, 1987, p. 466)

Again, one should have in mind that, at the time, it was completely
legitimate to own a slave, so even brotherhood which was set up in the
above manner did not refer to slaves and, thus, the reach of solidarity was
quite limited.

The later stages of the development of the concept of ‘brother-
hood’, which should be the foundation of solidarity, are still limited as
“for an individual, a brother is a person who belongs to a community, not
a community of any nation, but the community of a chosen nation”
(Ratzinger, 2008, p. 13). In this particular case, brotherhood refers to “fel-
low countrymen and members of the same religion e.g., ethical duty of an
Israeli towards another Israeli differs from ethical duty that an Israeli has
towards pagans” (Ratzinger, 2008, p. 17).

Later periods in history, especially the period of Immanuel Kant,
focused on the idea that the duty of brotherhood members was to do good
“to other people, all in accordance with their abilities, regardless of the
fact that they like or dislike other people...” (Kant, 1999, p. 187). Accord-
ing to Kant, the duties that we as brothers have towards others should,
along with solidarity, include the concept of self-esteem i.e., the need to
be kind, as well as to “spare brothers the humiliation” (Kant, 1999, p.
232) and insist on solidarity without egotism. This is an exceptional ad-
vancement in terms of understanding the concept of solidarity which,
even though it has a tendency to do so, must not turn into egotism, but
aim at helping even those “who are not worth loving” (Kant, 1999, p.
232). Kant himself emphasises that “the idea of peaceable, which does
not necessarily imply friendly, community of all nations on the Earth that
can interact actively, is not a philanthropic (ethical) principle, but a legal
one” (Kant, 1999, p. 141). Such a legal principle shall become the core of
the idea of “ius cosmopoliticum” (Kant, 1999, p. 141), which has led to
the development of the idea of solidarity as a value which supports the
concept of cosmopolitanism. Cosmopolitan citizens cannot plead to their
longevity without solidarity. Thus, it has become clear that its concept of
law shall include such concepts, and Kant states that the concept of law
“could be defined as a possibility of connecting general mutual compul-
sion with everyone’s freedom” (Kant, 1999, p. 28). What Kant later calls
sympathia moralis could be marked as an introduction to the definition of
solidarity as a value specific for cosmopolitan citizens, based on the
foundations of “humaneness” (Kant, 1999, p. 240). Our human nature can
refer us to this state of solidarity, as “mutual happiness and compassion”
(Kant, 1999, p. 240) are concepts that “humans are, by their nature, sensi-
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tive to” (ibid.). Kant makes a very fine distinction between sheer compas-
sion and duty, and “active participation” (Kant, 1999, p. 241) in the fate
of the ones who are suffering, and thus “our duty is not to avoid places
with poor people who lack the necessities of life, but to try to find them,
never avoid hospital rooms...”(ibid.). Kant clearly highlights and ex-
plains the relation in which “blessed is the hand that gives” (Kant, 1999,
p. 240), and adds that “gratitude is not the love that beneficiary gives
back to the benefactor, but the respect towards the benefactor” (ibid.).
Kant undoubtedly indicates that solidarity does not produce, or, to be
more precise, sometimes cannot function, due to the repugnance of the
status of the “humiliated” (Kant, 1999, p. 242), or due to “the cause of
such ingratitude” (ibid.), that is, “the pride that would not let us tolerate
people who are above us, the repulsion that we feel once we realize that
we cannot be in the same position with such people” (ibid.). Such a view-
point confirms that relational opposites in both humans and in the relation
of ‘me and you’ are the same opposites, which “make theoretical forceful
separation of egotism and altruism impossible” (Harmann, 2003, p. 84).
The resulting attitude is that one of the pillars of solidarity is to avoid
making other people the means, but to insist “on making other people
purpose” (Kant, 1999, p. 246). The statement that Man himself is the pur-
pose is the foundation stone of solidarity, as it erases all the unfavourable
items that everyone’s pride is ready to confront, because, when we our-
selves are the purpose, there is no room for hatred due to the current une-
qual position in the state of need. This is as clear as: “each man is objec-
tively ‘someone’, which separates him from other beings in this percepti-
ble world...” (Wojtyla, 2013, p. 20). Therefore, “a personality cannot be
a means of action...” (Wojtyla, 2013, p. 27). He immediately indicates
that its opposite is arrogance, as a kind of “pretentiousness” (Kant, 1999,
p. 249) which makes us “expect other people to underestimate themselves
when they compare themselves with us...” (ibid.). Consequently, the ar-
rogance which prevents us from seeing others as we see ourselves will be
the stumbling block of solidarity, which has been understood in an ade-
quate manner.

Solidarity set up in this manner refuses the instrumentalisation of
humans, which has already been emphasised by Karl Heinrich Marx and
his concept of ‘alienation’. Namely, alienation denies the possibility of
solidarity development and results in the fact that “instead of secular per-
sons’ involvement in society, we all end up facing horrible loneliness of a
woman who delivers and a man who dies” (Radbruch, 1980, p. 125) be-
cause “we no longer believe in great ideals...” (Camps, 2007, p. 5) such
as solidarity, all for the benefit of “liberal individualism” (Camps, 2007,
p. 19). Thus, it seems that the concept of ‘us’ should be introduced into
the concept of solidarity. The concept of ‘us’ represents a relational-value
basis of solidarity which assumes the presence of a true community which
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can ‘give birth’ to an adequate legal order based on values, not on the fear
of sanctions. ‘We’ is beyond the relation between ‘I’ and my brother, be-
cause my brother has become ‘I’ as well. This is the basis for setting up a
relation in which one’s own pride will not be a barrier to creating rela-
tions based on humanity. Additionally, ‘we’ incapacitates the alienation
which leads to egotism that will prevent us from doing something, or any-
thing, for others. ‘We’ is the foundation of relational-value between my-
self and the community, that is, the community and myself are then one —
a holistic one which respects my diversities, since solidarity, as a value,
reaches its full scope “only when observed in terms of community”
(Harmann, 2003, p. 421). Moreover, ‘we’ is the degree up to the full val-
ue of the integrality of society, which implies philanthropy that leads to
solidarity “as a man for a man must be the subject of the same value...”
(Wojtyla, 2013, p. 33). It is, thus, obvious that a state has ‘ethical tasks’
which are to be accomplished by “creating positive possibilities for ac-
tions and development of humans as spiritual beings” (Stres, 2001, p.
127). Therefore, we can understand that solidarity, as well as love “in
mutual relations between people is not a completed thing” (Wojtyla,
2013, p. 29), but is “primarily a principle or idea that requires humans to
adjust their behavior if they wish- and they are to wish- to liberate their
behavior from the practical i.e., consumeristic attitude (Lat. consumere —
to consume, spend) towards other personalities” (ibid.). The need for ad-
justment indicates that the relation between ‘I’ and ‘you’ is not based on
actual “balance, but it can be switched and varied in numerous ways...”
(Harmann, 2003, p. 84), since we, that is “cach one of us is a reflection of
what seems as insurmountable discrepancy between two ethical systems:
system of duty and love, peace and humility, and the system of order and
honor, battle and pride” (Radbruch, 1980, p. 132). This means that the
existing human egotism will be a feature which will encourage altruism,
that is, “within its limits, a very valuable thing” (Harmann, 2003, p. 84).
To see someone else the way we see ourselves, or to understand someone
else’s needs is possible only if we have such needs and desires ourselves,
since it is clear “that empathy and compassion” (Harmann, 2003, p. 84)
become stronger if they are “experienced on personal level” (ibid.). In the
same way, solidarity, as the product of altruism, can be effective only if it
is accompanied by a personal understanding of the needs that the reality
requires. Therefore, we can define a clear role of solidarity in human de-
velopment, as it is “the deepest creative moment in the history of hu-
mans” (Harmann, 2003, p. 420). By limiting one’s own egotism within
the relation between ‘I’ and ‘you’, which marks solidarity, “blooms the
size of community being” (Harmann, 2003, p. 420).

During the ancient period, solidarity as a general concept was
brought closer to the concept of legal solidarity by combining the idea of
the unity of private and public life with the idea of ‘shared responsibility’
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which would not contradict liberty and lead to pure submission, but
would “be the base of legal and civil solidarity with many equal individu-
als” (Harmann, 2003, p. 420). Such responsibility and solidarity also refer
to the individuals “who stray and disrespect a common, joint right”
(Harmann, 2003, p. 421).

The concepts of ‘brotherhood’ and ‘solidarity’ have appeared in a
unique form of “solidarity of religion” (Harmann, 2003, p. 465), which is
“more fundamental than any other concept, and the base of each commu-
nity in general” (ibid.). This is simply “because a community has always
been the community of faith, macrocosmically belonging to people and
intimately private” (Harmann, 2003, p. 465) because faith “moves moun-
tains” (Harmann, 2003, p. 464). Thus, if faith ‘moves mountains’, it is
quite clear that instead of ‘naturalistically’ seen brotherhood, there is a
brotherhood which is based on “spiritual decision, on the ‘yes’ said to the
God’s will” (Ratzinger, 2008, p. 33). In this way, one can become a
brother by free will; in other words, “for Jesus, brothers are those who are
united in their joint acceptance of God’s will” (Ratzinger, 2008, p. 33).
This idea introduces the concept of responsibility for others — not only for
others who exist ‘today’ but also for other who will exist ‘tomorrow’. The
resulting idea is the idea of solidarity “with the people of the future”
(Harmann, 2003, pp. 482-483) which “aims at looking forward” (ibid.)
and aims at “people who do not know him” (ibid.). This has enabled the
development of solidarity which is understood as a value. However, one
should be very careful, as the history of radicalism and pathology has
shown its exclusivity in this field by excluding the ones who do not be-
long to the circle. Hence, it has become obvious that our lives “since the
times of accepting Christianity” (Radbruch, 1980, p. 132) have been torn
“in two parts: pre-Christian legal feeling is placed right next to our Chris-
tian consciousness” (ibid.). Another problem that can be addressed is our
own perception of God and his power, as “we are worried about things
which directly concern us, not about universal justice that we, quite glad-
ly, leave to God” (Broch, 1994, p. 49-50). By doing so, we exclude our-
selves from universal solidarity, if such solidarity is even possible due to
numerous obstacles, as “once the beliefs weaken, attitudes are all we have
left” (Camps, 2007, p. 5) and then “due to unreliable content, we tend to
turn to form and procedure” (ibid.).

The possibility of deriving an equally meaningful concept of soli-
darity from the idea of brotherhood results in antinomy in the concept it-
self, which leads us to the conclusion that solidarity is a “suspicious vir-
tue” (Camps, 2007, p. 25). Even through the French Revolution, the opin-
ions and attitudes of philosophers and philosophers of law wanted to de-
termine the equal “nature of humans which preceded history” (Ratzinger,
2008, p. 21) and clearly emphasised that “all human differences derived
from positive assumptions” (Ratzinger, 2008, p. 21). Marxism and its



1110 M. Trajkovi¢, G. Obradovi¢

concept of ‘comrade’ instead of ‘brother’ divided the world, which made
the concept of absolute brotherhood disappear and resulted in humanity
being “divided to two radically opposed groups: capital and proletariat...”
(Ratzinger, 2008, p. 23). This dialectical opposition of the worlds,
throughout history, resulted in numerous sad examples of complete ethi-
cal numbness, and thus “for full 20 years, a German indifferently ob-
served an idiotic hunting of the Jews, and his bestial indifference made
him accomplice to a cruel-systematic mass murder” (Broch, 1994, p. 10).

As “the idea of right cannot be anything else but justice” (Rad-
bruch, 1980, p. 45), and as right is “a cultural concept i.e., a concept of a
reality related to value...” (Radbruch, 1980, p. 44) and justice is a su-
preme social and legal value, it is clear that the endurance of the legal or-
der is based on justice. However, it needs ‘operationalisation’, that is, sol-
idarity as a “virtue which must be seen as precondition for justice and as
item which will compensate for all the deficiencies of the primary virtue”
(Camps, 2007, p. 26). As Victoria Camps considers that justice implies
the field of abstraction, it needs concretisation which can be obtained
through solidarity, as a specific addendum to justice, in order to achieve a
specific degree of its implementation. An interesting fact is that solidarity
is not accompanied by “extreme abundance and wealth of a society”
(Camps, 2007, p. 27). Therefore, Victoria Camps concludes that the jus-
tice which appears in such societies is not “a fruit of actual civil coopera-
tion, but the result of accepted and assumed Social policy...” (Camps,
2007, p. 27). The presence of “hypocritical moralism” (Camps, 2007, p.
19) leads to societies which lack compassion and true care for others,
which are replaced by the automatisation of social relations. Once again,
we shall return to the postulate that, due to the discrepancies which are
present in humans themselves, solidarity is a suspicious virtue, or even a
virtue of “the poor and jeopardized” (Camps, 2007, p. 27), based on the
experience of some individuals. Jesus’ learning undoubtedly showed, and
the course of time confirmed, that justice was not enough, and that “it
needed mercy as well” (Camps, 2007, p. 27). Therefore, even though it
seemed unusual, solidarity overcame justice, as it encompassed mercy
and the human need not to turn their heads when facing favelas.

Aristotle (Apiototéing) speaks about the necessity of friendship,
which is an integral part of solidarity as a virtue, and points out that
friendship is “essential for life” (Aristotle, 1982, p. 165) as “during the
times of hardship and poverty, friends are the only refuge” (ibid.). Addi-
tionally, Aristotle was the first one to introduce the concept of ‘charity’
which makes men feel better, as “what would be the use of welfare if it
did not imply charity...” (Aristotle, 1982, p. 165). He introduces the con-
cept of ‘the self’, which would be used quite a lot during the years and
decades to come. Even though Aristotle’s viewpoint, as many previously
stated viewpoints, limits the circle of a brother, he believes that a perfect
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friendship, and solidarity itself, can be made between “good people who
are similar in their virtue, as they wish well one another and are good per
se” (Aristotle, 1982, p. 169) because “Those who wish their friends only
the best for friends’ own sake can be defined as the best among friends”
(ibid.). People who are solidary without intentions other than help achieve
the highest level of solidarity in the form of charity. This can be defined
as a permanent relation, because the friendship which is the foundation of
solidarity lasts as long as people are good, since virtue is long-lasting and
stable. However, this type of friendship is also “reasonable” (Aristotle,
1982, p. 169), which means that it does not rely only on emotions. Aristo-
tle has made a distinction within the above stated relation i.e., the relation
between ‘I’ and ‘you’, wherein the relation implies equality with the one
“who is more supreme” (Aristotle, 1982, p. 175); such is the “father’s re-
lation to the son” (ibid.), since such relations differ in terms of roles and
“neither gain from one another nor need to ask for anything...” (ibid.).
The above stated has made us a step closer to the modern understanding
of solidarity, which implies that the other person is in some kind of ‘trou-
ble’ and needs help. Such a relation, which is based on the inequality of
giving and receiving, must be arranged in a way which would not jeop-
ardise friendship, since friendship, as the foundation of respect, is to be an
integral part of solidarity and “it is clear for all, including the kings- those
unworthy who see themselves as the wisest and the best do not deserve to
call themselves friends” (Aristotle, 1982, p. 176). This disturbs solidarity
relations in which my dignity may prevent others from offering help, and,
at the same time, initiates ‘pretentiousness’. Therefore, instead of being
surrounded by true friends, people like to be surrounded by ‘flatterers’
who will not be truly grateful for an act of solidarity.

Solidarity can also be the foundation stone for the creation of an
adequate legal order, as true friendship can be formed “between the king
and king’s subordinates” (Aristotle, 1982, p. 181), and thus the relation is
similar to “fatherly friendship” (ibid.), but differs in “the size of charity”
(ibid.). This has proved to be necessary, since “when the ruler and the
ruled have nothing in common, friendship is absolutely impossible...”
(Aristotle, 1982, p. 182), and therefore solidarity is impossible. Therefore,
Avristotle states that such “dissimilar friendships’ require proportion, as
proportion is something “that equalizes and preserves friendship” (Aristo-
tle, 1982, p. 191), which accomplishes solidarity in a proper way. Aristo-
tle further notes: “Moreover, | would like to emphasize that the presence
of a true friend is a pleasurable thing both during happy times and during
sad times” (Aristotle, 1982, p. 211).

Aristotle introduced the concept of ‘generosity’, which is similar to
the solidarity with individuals we have seen for the first time in our lives,
since “it can be exercised even toward the unknown individuals...” (Aris-
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totle, 1982, p. 199). The following lines indicate the core of generosity,
which does not expect anything in return:

The one who has received an act of kindness will, in return, be
generous and tend to offer what he sees as righteous; however,
anyone who wishes well to others hoping to receive some kind of
benefit, is not generous towards others, but towards himself...
(Aristotle, 1982, p. 200)

This is crucial if one wishes to avoid boasting about acts of kindness
towards the poor. Therefore, Victoria Camps states that benevolence is the
“cornerstone” (Camps, 2007, p. 29) of solidarity. Solidarity, set up in this
way, may be defined as “mutual support” (Camps, 2007, p. 31), which is
the foundation of a valid legal order supported by a solidarity that is “a duty
and requirement of a rational dialogue” (Camps, 2007, p. 33).

However, the problem which refers to the practical application of
solidarity values will, in contemporaneity, occur not due to poorly set up
ethical systems and theory of values, but due to the fact that we, unlike
the former city-states, are no longer a “‘community’, we do not have the
same goals and do not share the same interests” (Camps, 2007, p. 34).
Hence, without this part of practical axiology, we are unable to imple-
ment “common humanity” (Camps, 2007, p. 34), which will not, in its in-
tegralist spirit, negate our concern about ourselves. Therefore, we must
state that, even though solidarity represents a kind of social imperative, it
is only a possibility, similar to all other values which have been given,
and not imposed.

SOLIDARITY IN SOCIAL WELFARE LAW

Social welfare law is a relatively new branch of law which has a
twofold meaning: (1) social welfare law as social law (unlike state law);
and (2) law which refers to the social position of individuals (Jasarevi¢,
2010, p.1). Its purpose is to enable an adequate existential position and to
provide an appropriate treatment of individuals within a society, as well
as to provide the social security of individuals, families and the entire
population (Jasarevi¢, 2010, p 2-3), as the need for social security is clas-
sified as one of the essential human needs (Kosanovi¢, 2012, p. 19). The
occurrence of social welfare law is connected to the initial forms of social
interventionism. However, before that, even before the introduction of
social insurance, vulnerable individuals were protected in one way or an-
other, due to the generosity of individuals, rulers and the church. Along
with the occurrence of social welfare law, the virtue of generosity became
the foundation of ‘natural solidarity’, which was, in terms of the public-
legal domain, classified as ‘mandatory’ solidarity that the citizens chose
at democratic elections, giving legitimacy to political parties that aimed at
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establishing the system of mandatory social insurance/security (Lubarda,
2013, p. 60-61). Namely, the development of the industrial society result-
ed in, among other things, the fact that the economy of a country could
not be competitive if its population was poor, sick or malnourished, and
therefore the principle of solidarity was a dominant concept within social
welfare law (Jasarevi¢, 2010, p. 49).

Social protection, i.e. its part (having in mind that specific parts of
social protection are parts of labour law), has become a relevant part of
social welfare right. The principle of solidarity is very important in terms
of social protection, especially in the field of social protection services
and financial social assistance (Lubarda, 2012, p. 181).

The principle of solidarity is predominant in terms of social insur-
ance. This especially refers to health insurance, as the principle of solidar-
ity is the dominant and essential principle of health insurance (Golubovic,
2012, p. 183). It is well known that each insurance is based on the princi-
ple ‘do ut des’, that is, “I give in order that you may give”, while social
insurance has altered the stated principle by social function, which is pre-
dominantly based on the mandatory solidarity of social insurance benefi-
ciaries (Golubovi¢, 2012, p. 181).

The principle of solidarity is one of the primary principles of the
public system of pension and disability insurance (such as our system),
which is based on current financing. As distributive justice, the principle
of solidarity is the corrective of the principle of reciprocity (commutative
justice), and it is immanent to social law which is part of the public law
(Lubarda, 2013, p.58). Generally speaking, if the principle of solidarity is
insisted upon, pension and disability insurance is regarded more as a so-
cial category than insurance. The primary purpose of applying the princi-
ple of solidarity in pension and disability insurance is to provide certain
rights to individuals whose investment in a pension fund could not cover
a specific level of rights (Golubovi¢, 2012, p. 181). Unlike the principle
of current financing, the principle of solidarity is treated rather differently
in fully capitalised systems of pension and disability insurance, as such
systems are based on completely different principles (Clark et all, 2007,
p.205-208). It is important to mention that public pension systems of cur-
rent financing have been experiencing a crisis in the past several years, all
depending on the country. There are several reasons for such a crisis,
some of the most important being low population growth, the ageing of
the population (including the extension of the expected lifespan), unem-
ployment, and an underdeveloped economy. Due to the aforementioned,
countries in which such a system is dominant have implemented various
measures to maintain the system.

The crisis of these systems has resulted in the fact that less and less
funds necessary for pension payment could be collected from contribu-
tions, and had to be compensated for from the budget (which is the case
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in the Republic of Serbia). The fact that the number of citizens older than
65 has increased, while the share of the population younger than 15 has
decreased (Nyce, Schieber, 2005, p. 101-106) is quite worrying.

In terms of the pension and disability insurance system, the princi-
ple of solidarity is expressed in several different ways. For instance, soli-
darity within the system of pension and disability insurance in the Repub-
lic of Serbia, which is regulated by the Law on Pension and Disability In-
surance?, is highlighted in terms of the absence of requirements which re-
fer to the minimum insurance years of service necessary for exercising
the right to disability pension if disability has occurred due to injury at the
workplace or an occupational hazard, through increase of insurance years
of service for women (by 6%), and due to defining family pension in
terms of minimum insurance years of service, starting with 20 years (if
the insurance beneficiary who passed away had less than that).

CONCLUSION

It seems that solidarity is a possibility which could be developed
only if accompanied by the development of an integralist approach to the
world which includes “intersubjectivity” (Camps, 2007, p. 35).

History has proved the insufficiency of theoretical conclusions and
the existence of the thoughtless belief that everything will be as it is, as
“everything that exists, could exist in another way” (Camps, 2007, p. 35).
Of course, this requires the formation of clear attitudes which will make
communication something more than the uninterested transmission of
news that there are needs somewhere out there. In other words, “one
might say that ‘sins’ of our times are sins without sinners” (Camps, 2007,
p. 36), which leads to the presence of an ‘anonymous’ force which guides
us (Camps, 2007, p. 41). To be honest, we are exposed to a plethora of
news via multiplied means of communication, which enable us to know
more about various places and their needs. However, this relation is in
disproportion with our need and desire to really help. In this way, we
have created a reality which lacks solidarity. Thus, we have tacitly erased
solidarity, which is the precondition of an adequate public life and a legal
order which, in its factual part, implies human behaviour. Therefore,
without trying to negate man’s need to look after himself, man’s tendency
to look after himself within a society is expressed through children and
“other members, including relatives, friends, fellow countrymen” (BPurié,
1987, p. 480) and, finally, “the entire mankind” (ibid.). This is something
that needs to be accepted, as “each individual is, so to say, the center of
numerous concentrical circles” (Puri¢, 1987, p. 480). Such human con-

1 «“Official Gazette of RS”, no. 34/2003...125/2022.
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nection is expanded to “the members of the entire ecumene” (Purié,
1987, p. 481). Along with the development of the concept of solidarity,
the Stoics developed the concept of ‘humaneness’, i.e. the assumption
that “no one is a slave by nature, and no one is more noble than others,
except if he is better and naturally gifted by ability to work” (Puri¢, 1987,
p. 481). This is the foundation of the contemporary understanding of soli-
darity, which must overcome its quality of being a possibility and must
become absolute reality, so that the legal order could be maintained.
Therefore, solidarity has become a social value which is given and which
can be used for arranging social-legal relations within the legal order that
will enable the equal development and growth of all participants.
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COJIMJAPHOCT KAO IMTPABHA BPEJHOCT

Mapxko Tpajkosuh, I'opan O0panosuh
Vausepsurer y Humy, [Ipasau daxynrer, Humr, Cpouja

Pe3ume

Wsrnena na he mpomsuhu na je commmapHocT MOryhHOCT Koja ce MOXKe OHjak-
THYKH Pa3BUTH CaMO aKO C€ Pa3BHje COLHMjATHO MHTEIPATUCTHYKH MPUCTYII CBETY KO-
J¥ ce oJHOCH Ha cBe mojeauHIe. Vicropuja je mokasana HeTOBOJBHOCT TEOPH]jCKUX 3aK-
Jbydaka W IPUCYTHOCT JJAKOMHUCIICHE Bepe Oa he cBe OMTH Tako jep Moxke aa nobuje
JIpyraduju oOJMK IocTojama. HapaBHO 1a 0BO M3MCKYyje M3rpajiby jaCHHUX CTaBOBa
koju he oHna omoryhutn na xoMmyHuKanuja Oyae BHIIE O] HE3aUTEPECOBAHOT IIPEHO-
IIe’ka BECTH O TOME Jja HerJe nocroje norpede. VcruHa, HuKana 1o caga HUICMO OH-
JIM Yy OBOJIMKO] MEPH U3JIOXKEHH BECTHMA, YMHO)KCHUM CPEICTBUMAa KOMYHHKAIHje KO-
ja omoryhagajy ma cazHamo 3a pa3Ha MecTa U paszHe noTpede THx mecra. Mcropeme-
HO, Taj j€ OAHOC IUCIPOTIOPIIOHATAH HAIIOj IOTPEO U KeJbHU J1a 3aHCTa TOMOTHEMO.
Ha Taj HaumH cMO CTBOpPUIHN CTamke y KOjeM allCOIyTHO HEAOCTaje comuaapHocT. Tu-
Me ce nmpehyTHO OpuIIe CONMMAAPHOCT KOja je YCIOB BaJbaHOT jaBHOT JKMBOTA, U 0e3
KOje HeMa BaJbaHOT MPaBHOT MOPETKA KOjH C€ y CBOM (PAaKTHUYKOM JIeNIy M CacTOjH OJ
MoHaIama Jpyau. Jakie, He Herupajyhu motpedy yoBeka a OpuHe 0 ceOH, aKo Io-
CTOjH 3ajeTHMIIA, HAKIOHOCT mpeMa cebu he ce mpeko MoTOMCTBa MPOLIMPUTH M HA
cse apyre. OBO je OCHOBa CaBpPEMEHOT CXBaTama COJIMUIAPHOCTU KOja MOpa Jia IpeBa-
3ul)e cBoje cTamke MOTYRHOCTH ¥ MOCTaHE ancodyTHa CTBAPHOCT Kako OW MpaBHH I0-
penak Morao na oncrade. Tako CoOlMMaapHOCT OCTaje COLjajHa BPEOHOCT Koja je aa-
Ta ¥ MyTEM KOje C€ MOTY YPEIUTH APYLITBEHO-IIPAaBHH OJAHOCH YHYTap IPaBHOT MHO-
peTka, koju he motoM oMoryhHTH jeIHAK pacT CBUX YUECHHKA.



