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Abstract

The majority of contemporary criminal laws provides for criminal-law protection
of judiciary and other entities dealing with the administrative, offense, disciplinary or
other proceedings prescribed by the law. It is in the best interest of the society to have
the decisions of judicial and other entities be based on properly established facts,
which is impossible to achieve if the persons involved in the proceeding willfully tell
an untruth.

The legal importance and complex nature of this incrimination requires efficient
measures of the government bodies in order to prevent the adverse effects of the
falsehood for the society and to determine the criminal liability of offenders.

Key words: false statement, adversity of the statement, procedure prescribed by law,
persons who willfully tell an untruth, criminal liability

KPUBUYHO AJEJIO JABAILE JIA’JKHOI' UCKA3A

AncTpakT

V BehuHM caBpeMeHNX KpUBUYHHX 3aKOHA TpeiBil)eHa je KpUBHYHOIPABHA 3aIlITUTA
npaBocyha, ka0 M JpYyrHX OpraHa KOjU pjellaBajy y YIPaBHOM, NPEKPIIAJHOM ,
JIMCLATIMHCKOM WJTH JIPYTOM 3aKOHOM HPOIMCaHOM MOCTYIIKY. JIpyIiTBo MMa HHTEpec 1a
OJUTYKE TIPABOCYIHHUX THjeNa M IPYruX opraHa OyIy 3aCHOBaHE Ha IPABIJIHO YTBphEHOM
YHCHIYHOM CTamYy, IITO je Hemoryhe mocTihy ako JMna Koja YYecTBY]Y Y MOCTYIKY
CBjECHO HCKa3yjy HEUCTHHY.

[paBHu 3Ha4aj U CIOXKEHA TPUPOJIa OBE MHKPHUMHUHAIIM]E 3aXTjeBa eUKACHE Mjepe
Jp)KaBHUX YHMHWIALA Y IWbY Cy30Wjama IPYIITBEHE IITETHOCTH JIAKHOT HCKaza M
YTBpHBae KPUBUYHE OATOBPHOCTH HErOBUX YUHHMIIALIA.

Kiby4yHe pujedyn: IaHU UCKa3, INTETHOCT MCKa3a, 3aKOHOM IIPOIHCAH MOCTYTIAK,
JIAIIA KOja CBjeCHO MCKa3yjy HEHCTHHY, KPUBUYHA OTOBOPHOCT.
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INTRODUCTION

The criminal offense of giving a false statement has an exceptional
public importance considering that this incrimination aims at suppression of
behavior that interferes with the true and fair determination of the facts in the
proceedings of courts and other state bodies. Giving a false statement
jeopardizes the process of uncovering the truth, which is the most important
aspect of making proper and lawful decisions. Incrimination of giving a false
statement in a court proceeding protects the judiciary and its entities from
interference in their legitimate, cost-effective, and equitable work (Jocic¢,
1980, p. 25). Giving a false statement in a civil, non-litigation, enforcement,
offense, administrative, or other proceedings prescribed by the law is
incriminated almost identically in the Criminal Code of the Republic of
Serbia and the criminal laws applicable in the territory of Bosnia and
Herzegovina under the special chapter entitled “Crimes against the
Judiciary”.

However, this offense is not only directed against the judiciary but
also against the proper functioning of the administrative, offense, and
disciplinary bodies, so the state must ensure legitimate and unobstructed
operation of the legal system as a whole. In the process of giving a false
statement, the very action is considered a criminal offense, which does not
mean that such incrimination does not protect a particular good, except that
the protection of a good or interest is shifted to the moment of taking certain
actions. The first part of the paper discusses the legal description of giving a
false statement, as well as the commission of the act of giving a false
statement, explaining the types of giving a false statement and completion of
commission. The central part of this paper discusses the procedural
capacity of persons who are liable to give a false statement, whereas the
criminal responsibility of the offenders in the proceedings is elaborated in
the final section of the paper.

LEGAL DESCRIPTION OF GIVING A FALSE STATEMENT

The Criminal Code of the Republic of Srpska (Criminal Code of
the Republic of Srpska, 2013, Art. 365) stipulates four types of giving a
false statement: a false statement given by a witness, expert, translator, or
interpreter before the court in an offense, disciplinary, administrative, or other
proceedings prescribed by the law; giving a false statement during the
presentation of evidence in a hearing of parties in judicial or administrative
proceedings if the decision made is based on the falsehood; giving a false
statement in criminal proceedings; and giving a false statement in criminal
proceedings with particularly severe consequences for the accused.

The first two types represent the basic types of giving a false
statement, while the other two are the severe types. The fifth paragraph of
the legal description of giving a false statement allows the repentance of
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the offender, which is manifested through timely voluntary revocation of
the false statement, thus allowing for a more lenient punishment or
exemption from punishment (Deli¢, 2002, p. 419).

A common feature of all types of giving a false statement is the
commission of the act of giving a false statement, while the differences
pertain to the properties of the participants in the proceedings, such as the
offenders, the types of proceedings in which a false statement is given,
and the “effects” caused by giving a false statement. The result of this act
is not a constituent element of the essence of a criminal offense, so it
should not be determined for the sake of it. Moreover, it is a formal
criminal offense in which the completion of commission implies the
completion of the crime. Should the legislator in these cases require the
occurrence of a consequence as a precondition for a criminal offense, such
a consequence is considered an objective condition of incrimination and not
an integral part of the essence of the criminal offense (Atanackovié, 1995).
This is the case with the second basic type of giving a false statement.

By analyzing the act of giving a false statement in criminal laws,
applicable in the territory of Bosnia and Herzegovina, and the Code of
Criminal Law of the Republic of Serbia (Code of Criminal Law of the
Republic of Serbia, 2013, Art. 335), | have determined that this offense, in
respect of the person who is liable to commit it and the types in which it can
manifest itself in approximately the same way, is fully regulated by the
abovementioned laws. There are also certain particularities in the different
regulation of the place where the offense was committed, i.e. the type of
procedure in which a false statement is given, the legal description of a more
severe type of criminal offense, as well as the imposed penalties for the
committed offense. Moreover, according to the criminal laws of the Republic
of Srpska and the Republic of Serbia, the basic type of this criminal offense,
in respect of the place of commission, pertains to the court proceedings,
disciplinary, offense, administrative, or other legal proceedings, while other
criminal laws do not stipulate that this offense may be committed in other
legal proceedings, provided that giving a false statement in the Criminal
Code of Bosnia and Herzegovina (Criminal Code of Bosnia and
Herzegovina, 2010, Art. 235) is limited to the proceedings in the institutions
of Bosnia and Herzegovina.

In the criminal laws of the Republic of Srpska and Republic of
Serbia, a false statement given by a party during the presentation of evidence
in a hearing is included in judicial or administrative proceedings, whereas in
the criminal laws of Bosnia and Herzegovina, the Federation of Bosnia and
Herzegovina (Criminal Code of the Federation of Bosnia and Herzegovina,
2011, Art. 348) and the Brcko District of Bosnia and Herzegovina (Criminal
Code of Bréko District of Bosnia and Herzegovina, 2013, Art. 342), giving a
false statement is limited to litigation and administrative proceedings. All of
the aforementioned criminal laws characterize giving a false statement in
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a criminal proceeding as a more severe type of this criminal offense, with
the Criminal Code of the Republic of Serbia adding another instance of a
more severe offense — giving a false statement under oath.

THE COMMISSION OF THE ACT OF GIVING A FALSE STATEMENT

The legal description of the criminal offense of giving a false
statement indicates that the commission is contained within a false statement
given (Deli¢, 2002, p. 420). Procedurally, a statement implies a declaration
occurring as a result of hearing, given by a person in the capacity of a process
participant in court or other legal proceedings in order to establish the
relevant facts (Deli¢, 2011, p. 52). As a rule, a false statement is given orally,
but can also be given in writing if such an option is allowed by the law, e.g.
in case of mute witnesses (Kokolj & Jovasevi¢, 2011, p. 406). Witnesses
give false statements, experts give false opinions, translators render false
translations, and interpreters render false interpretation of another person’s
declaration. A false statement can also be given by a party during the
presentation of evidence in a hearing of parties in judicial or administrative
proceedings. Essentially, the act of giving a false statement is a violation of
procedural duties of certain entities that are liable to give a false statement
(Deli¢, 2002, p. 431).

The existence of a crime is stipulated by an objectively false
statement, i.e. its inconsistency with reality. The evidence that is objectively
true and corresponds to reality, regardless of the subjective part of the act,
cannot lead to a wrong decision, and therefore does not constitute an offense
against the judiciary (Srzenti¢ & Lazarevi¢, 1995, p. 749).

Types of Giving a False Statement

Giving a false statement may consist of claims about a fact that
does not exist and about non-existence of a fact that exists, failure to
disclose certain facts, or presentation of some existing facts in a way that
does not correspond to reality. Therefore, we could classify all types of
giving a false statement into four groups: confirmation of untruth, denial
of truth, concealment of truth, and presentation of untruth.

The confirmation of untruth entails presentation of untrue facts as
true. Mostly, the confirmation of untruth is reduced to claiming a fact,
circumstance, or occurrence, even though in reality it does not exist, i.e.
claiming that something occurred when it actually did not occur. The
offender in this type of giving a false statement is active; falsehood can be
presented as truth only by commission of the act.!

! According to the judgment of the District Court in Belgrade, Ref. No. Kz. 3285/04,
of December 30, 2004, it was determined that the accused committed the criminal
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The denial of truth consists of denial of true events, circumstances,
occurrences, and facts. Denial of something that is pertinent to the
evidence of fact is crucial for this type of giving a false statement. Truth
may be denied by contesting or claiming different circumstances, facts,
and occurrences, which should serve to confirm the correctness of the
denial. The denial of truth is possible only by the commission of the act.

The offense of giving a false statement can also be committed by
non-disclosure. Non-disclosure is present when a fact is partly stated or
partly omitted, but is significant for making a decision. In this case the act
involves passive behavior of the offender, i.e. withholding, which is
manifested in willful non-disclosure of the pertinent facts to the evidence
of fact (Jovancevi¢, 2011, p. 350). The unspoken facts that are irrelevant
for the resolution of a specific matter may not be the subject of giving a
false statement. Non-disclosure should be distinguished from silence,
because silence provides neither an opportunity to draw a reliable
conclusion on the position of the one who should be making a statement,
nor the presence of intent that someone wanted to commit a crime by
remaining silent.

Stating an existing fact in a way that does not correspond to reality
is the fourth type of giving a false statement. An untruth is a declaration
that is contrary to reality, but the declarant is not aware that there is a
discrepancy between his/her saying and the reality. The terms “untruth”
and “lie” are not synonyms and are not interchangeable because the
declarant of untruth is unaware of the validity of what has been stated. A
statement may be partly or entirely untrue. It is almost uniquely accepted
in theory and, to a certain extent, in case law (Simovi¢ & Taji¢, 2007, p.
819) that a false statement about irrelevant facts for the decision making
does not pose any danger to society and, consequently, does not constitute
giving a false statement. According to J. Tahovi¢, only a false statement
that may negatively affect decision making is an actual threat to society
(Tahovi¢, 1947, p. 381). The same line of thought is followed by Z.
Stojanovi¢, who claims that it would be unacceptable to consider every
false presentation of facts as giving a false statement, because a false
statement must only pertain to the facts that may influence the decision

offense of giving a false statement because he, as a party in an administrative
proceeding during a presentation of evidence by the parties, stated that he had lost his
driver’s license and filed for a new license, on the basis of which he was issued a
duplicate, which he submitted for the registration of a previously incurred driving
disqualification. During a regular traffic police control, he produced the original
driver’s license and the duplicate which he also had with him. Since it was established
that the original driver’s license was not lost and that he, heard as a party, had given a
false statement based on which a decision was made that a duplicate driver’s license
be issued, he committed the criminal offense of giving a false statement.
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making (Stojanovi¢ & Peri¢, 2011, p. 289). A similar standpoint is offered by
M. Babi¢, who believes that it is irrelevant for the existence of a crime
whether the statement is entirely or partially false. What matters is that the
statement pertains to the facts significant for court decisions (Babi¢ &
Markovié, 2009, p. 370).

Completion of Giving a False Statement

Giving a false statement should be viewed as a whole, which means
that the person giving the statement might change his/her statement until it
has been completed as a procedural action. This means that if a person, in the
course of giving a statement, changes the originally false assertion and
eventually provides a true statement, there would be no criminal offense
(Stojanovi¢ & Peri¢, 2011, p. 289). Most authors in the Republic of Srpska
believe that the offense is completed by giving a false statement in a
proceeding prescribed by law. According to them, a person can be heard
several times in a proceeding and change his/her statement as many
times, but only the final statement is accepted as the official one (Babi¢ &
Markovi¢, 2009, p. 278). However, when a person gives a false statement
that changes during the hearing, it is insufficient only to determine that
the person gave two different statements about the same event that exclude
each other; in order to establish the existence of the offense, it is necessary
to determine which of the statements is false.

The commission of the act of giving a false statement by an expert is
completed the moment the expert’s statement is completed in the proceeding.
If the findings and opinions are submitted in writing, the act is completed
once it is delivered in writing to the authorized body in the proceeding. The
expert may alter his/her statement until the hearing is finished and the written
finding delivered to the body. After that, the expert may revoke his/her
statement or written finding and opinion.

The act of giving a false statement committed by an interpreter or
translator is completed once the interpretation or translation is completed.
Following the final hearing (interpretation) or the submitted translation,
the statement cannot be altered, but may be revoked.

PROCEDURAL PROPERTIES OF THE PARTICIPANTS IN A
PROCEEDING WHO ARE LIABLE TO GIVE A FALSE STATEMENT

An offender charged with giving a false statement may be a witness,
expert, translator, interpreter, or another party providing false statement
during the presentation of evidence in a hearing of parties in judicial or
administrative proceedings, where the decision is made on the basis of this
statement. Therefore, the term offender refers to a person who has undertaken
the commission of the act and meets the conditions (delicta propria)
stipulated in the legal description of this offense.
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Witness as the Offender

A witness may be any person capable of observing certain facts
and stating them in court or other proceedings. A child may be a witness
if (s)he is capable of observing facts and communicating them in a
proceeding. Due to the specific nature of the psychophysical development
of children, the risk of making untrue statements is somewhat greater than
with adults, but the children should not be excluded from the evidence
procedure, for they may be an invaluable source of findings, which can
expose the offenders (Brki¢, 2013, p. 273). A person unable to observe
certain facts due to physical or mental disability cannot appear as a witness in
a proceeding. A witness is obligated to speak the truth, but also to take an
oath upon court summons. However, proceedings are frequently attended by
witnesses whose statements mislead the authority conducting the proceeding,
leading it to make a decision which is not in accordance with material truth.
Therefore, before the hearing, the witnesses are warned about the obligation
to give a truthful and complete testimony, and the fact that false testimony is
a criminal offense. The purpose of this warning is to eliminate the possibility
of invoking the mistake in law (Skuli¢, 2007, p. 1078). The contradiction in
witness statements does not always imply a false statement, because not all
contradictory statements are false per se. There are numerous factors that can
affect the rendition of a contradictory statement, such as memory problems,
wrong perception, different ways of recounting events, etc. (Bugarski, 2013,
p. 140).

Expert as the Offender

An expert is a procedurally disinterested party summoned by the
court or other procedural authority to determine certain facts or events on
the basis of their expertise and/or professional skills and to provide their
opinion, when determination of events and facts requires expertise that
exceeds boundaries of professional competence of the judge, i.e. the person
who runs the proceeding.

The expertise includes two actions: expert findings (visum repertum)
on established facts relevant to the proceedings and expert opinion (parere),
which contains the expert conclusion on the facts established. In general,
expertise is provided by one person, but in particularly complex cases it may
also be entrusted to expert institutions. The existence of a crime requires the
expert to deliver findings and opinion, only an opinion, or only findings,
which are objectively not true, because they are not delivered in accordance
with the rules of the profession, and because the expert is at the same time
aware that his/her expertise does not correspond to an objective state of
affairs. When expertise is provided by a professional institution, the opinion
must be signed by every person who provided it, so that their criminal
liability for false findings could be individualized. The law stipulates that
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the expertise be conducted in the presence of the authority that ordered the
expertise. However, in practice, the expertise is generally conducted without
the presence of the authorities because, on the one hand, many expert
opinions are very complex and require long-term analysis, while, on the other
hand, the presence of the authorized person who does not possess the specific
expert knowledge would not be useful (Skuli¢, 2007, p. 446).

Translator as the Offender

A translator is a person who translates the content of written
declarations from a foreign language into the language of the proceeding, or
vice versa, at the request of the court or other procedural authority. The
translator must be appointed even when the judge is familiar with the source
language, because the content of the translation needs to be presented to
clients so as to give them the opportunity to verify the correctness of the
translation. The procedural position of the translator differs from the position
of the expert witness, who provides to the court or other authority his/her
findings and opinion on what has been the subject of proof, while the
translator translates the words of one language to another, thereby not giving
an opinion on the facts that are the subject of translation (Gruji¢, 1978).

Interpreter as the Offender

An interpreter is a person rendering oral and mimic statements at the
request of the court and also, in a broader sense, rendering statements in
writing when acting as a translator. An interpreter does not provide his/her
own statement, but orally renders the content of statements from persons that
are using symbols, i.e. mime (deaf, mute, and deaf-mute persons) (Kokolj &
Jovasevi¢, 2011, p. 406). In the case of a deaf or mute participant of the
proceedings, the first thing to do is to try to establish direct communication
with him/her, and if that is not possible, to hire an interpreter, through whom
indirect communication will be established. There are situations when the
interpreter him-/herself requires an interpreter, which occurs when the
interpreter does not know the language in which the statement of a deaf-mute
person should be rendered, so it another interpreter must be added. An
interpreter is appointed by the authority where (s)he is to interpret and is
obliged to take an oath that (s)he will interpret the questions directed to the
participants and the statements they make in a trustworthy way.

Party as the Offender

The act of giving a false statement requires a false statement to be
given by a witness, expert, translator, or interpreter. However, the existence
of a false statement given by a party requires that they give it in judicial or
administrative proceedings, that they give it during the presentation of
evidence in a hearing, and that the decisions be made on the basis of the



1021

false statement (Deli¢, 2002, p. 91). This circumstance, which implies a
decision made by the competent authority based on a false statement in
the context of giving a false statement, is by nature an objective condition
of incrimination (Deli¢, 2002, p. 92). Therefore, the objective condition
for incrimination in this offense is contained in other persons’ activities,
and not the offender’s. The causal connection between this particular
objective condition of incrimination and the essence of the offense is too
remote, because the realization of the objective condition of incrimination
does not depend only on the commission of the criminal offense, but also on
whether other persons are willing to undertake certain activities or not. The
commission of this crime is only one of the conditions for the occurrence of
an objective condition of incrimination, while the immediate causes of its
occurrence depend on the behavior of other persons (Deli¢, 2002, p. 95). A
party may be any person who provides evidence under the law in the
context of the presentation of evidence in a hearing of the parties. Some
other similar actions taken by a party cannot be considered as commission
of this type of offense. One such case is when a person provides a written
response to legal action by proxy, but without having been heard as a party in
a civil action (Stojanovi¢ & Peri¢, 2011, p. 290). A legal representative
without the power to sue can also be in the capacity of a party, as well as a
person who has been appointed to represent a legal entity, according to laws
or regulations (Law on Civil Proceedings of the Republic of Srpska, 2013,
Art. 165).

False Statement Given by the Accused

A false statement given by the accused cannot be the basis for their
criminal responsibility because it falls within their right of defense, in
broad terms, provided that giving a false statement is limited to their defense
(Tahovi¢, 1957, p. 548). A false statement of the accused in criminal
proceedings is determined by its procedural status and the fact that the
statement is evidence. It is an undisputed fact that the accused in criminal
proceedings has the best knowledge of the event, but also has an interest
to defend him-/herself and not state the truth. One of the basic questions
raised in connection with the legal status of the accused in criminal
proceedings is the limit to the freedom of defense of the accused. In fact,
in this case it is necessary to protect the right of defense of the accused,
on the one hand, and the right of others involved or not involved in the
proceeding, on the other hand. The accused makes statements about
his/her actions and the actions of others, which raises the question of
liability for the statements thus made. In the former case, the question of
defense of the accused cannot be challenged or questioned, because it is
the right of the accused to defend him-/herself in the best possible way.
However, in the latter case, the situation is more complex. By committing
the act of giving a false statement, the accused may blame himself/herself,
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another person in this or other proceeding, or a person outside the
proceeding. Due to a specific position of the accused, (s)he is not required to
disclose the facts to his/her detriment, but is also not allowed to commit
criminal acts to the detriment of others, since the right of defense does not
include the right to commit criminal acts (Deli¢, 2001).

CRIMINAL LIABILITY OF THE OFFENDERS

At the time of giving a statement the offender must be accountable,
but also guilty, in relation to the offense. Without sanity there is no guilt, and
without guilt there is no criminal responsibility. Sanity is a set of intellectual
and volitional elements that make a person capable of thinking, reasoning,
and deciding on their actions and managing them (Joci¢, 1980, p. 32).

Significantly diminished mental capacity is reduced capacity of the
offender to understand the significance of his actions and to control his
actions. It does represent a variant of sanity with reduced mental intellectual
and volitional abilities of the offender, which lead to a reduction of his
criminal responsibility (Babi¢ & Markovi¢, 2009, p. 252). Therefore, the
significantly diminished mental capacity is treated as an optional basis for
a mitigation of punishment, but not as a basis for exclusion of criminal
responsibility.

The state of insanity is rarely encountered in practice, and it is based
on the assumption that the offender is mentally competent. In case of doubt,
the competent authority is obligated to determine the presence or absence of
the offender’s sanity (Stojanovi¢, 2011, p. 157). The offender is responsible
for giving a false statement even in the state of mental incompetence if he
deliberately brings himself into a state of mental incompetence, while
knowing that he could commit a criminal offense in such a state (actiones
liberae in causa). However, in addition to sanity, the existence of criminal
liability also requires the establishment of the offender’s guilt.

Guilt is defined as a set of psychological relations of the offender
against the action, with awareness and willingness being the basic
components of guilt. Awareness should include all the essential elements
of the criminal offense (action, result, causal link, etc.), while the element
of will implies the existence of the offender’s decision to take action to
commit an offense (Stojanovi¢, 2011, p. 147). The guilt of the offender must
be established in each specific case.

The offender of the first basic type of giving a false statement is
criminally responsible if (s)he has acted with intent, whether direct or
indirect, to give a false statement. Direct intent of the offender is manifested
in his/her mind and in the willingness to make statements that are different
from what (s)he knows to be true. Fully aware of his/her actions, (s)he wants
to provide the untruth in his/her statement, deny something that is true, or
withhold something that should be mentioned in the course of his/her



1023

procedural duties. The intent exists even when the offender presents
something which (s)he is sure is uncertain (Srzenti¢c & Lazarevi¢, 1995,
p. 753).

The offender’s liability requires him/her to be aware of and willing
to state something that is contrary to his inner conviction and contrary to
the situation in the outside world, i.e. something that is objectively false.
The offender must be aware that (s)he is in a certain capacity and that
continuing with such activity constitutes giving a false statement. Since
giving a false statement falls within formal or criminal offenses without
consequences in the narrow sense of the word, it ends with the completion of
commission itself. Therefore, the intent of the person giving a false statement
does not include the result, i.e. their causal link.

A false statement can also be given maliciously if the offender is
aware that there is a possibility of his statement being objectively false;
therefore, (s)he is not certain about the veracity of the statement, but
agrees to present it as if it were true.

The offender of the second basic type of giving a false statement is
criminally responsible if, during presentation of evidence in judicial or
administrative proceedings, (s)he was aware of and willing to give a false
statement as a party in these proceedings. Intent in this type of giving a
false statement does not involve awareness of the consequences and the
causal relationship between commission and consequences, because the
consequence is “wasted” in the commission. This type of criminal offense
also includes the objective condition of incrimination contained in a
circumstance that the decision of the competent authority is based on false
statement of the party. With regard to this, as well as other formal criminal
offenses, the legislator treats elements of the criminal offense as a prohibited
legal matter even without the occurrence of consequences (Atanackovié,
1995). If in such cases the law includes the occurrence of some consequence,
in this case a decision based on a false statement, such a consequence is
considered an objective condition of incrimination and not an integral part of
the essence of a criminal offense (Atanackovi¢, 1995). Therefore, this fact
does not have to be considered when establishing the offender’s guilt.

Giving a false statement in a criminal proceeding is a severe type
of giving a false statement. Aggravating circumstances can involve more
serious consequences arising from the basic type, or any special circumstance
giving the basic type of giving a false statement a more serious aspect. It is
widely accepted in criminal-law theory that this type of giving a false
statement is a severe type because the false statement is given in criminal
proceedings as a special circumstance, which gives an aggravating character
to the basic type of the offense. In fact, the consequences of committing the
act of giving a false statement in criminal proceedings are generally much
more serious than in other proceedings (conviction, acquittal, etc.).
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The offender in this type of criminal offense is responsible if, during
the criminal proceeding, (s)he acts with direct or indirect intent and thereby
provides a false statement. The intent entails awareness that consists of
presentation, i.e. ability to give a false statement as a witness, expert,
translator, or interpreter in criminal proceedings, and willingness to present
such a statement. Giving a false statement in a criminal proceeding, as a
special circumstance, must be included in the intent of the offender according
to the general rules on criminal responsibility (Criminal Code of the Republic
of Srpska, 2013, Art. 13). If this circumstance is not covered by intent, the
offender is responsible for the basic type of giving a false statement.

The second severe type of giving a false statement occurs when a
serious consequence results from a basic criminal offense. The legislator
marked the onset of severe consequences for the accused” as an aggravating
circumstance. Passing the final and condemnatory judgment resulting in a
prison sentence should be considered a particularly severe consequence. In
cases where offenses result in a severe consequence, a stricter punishment
may be imposed if the severe consequence is attributable to the negligence of
the offender (Criminal Law of the Republic of Srpska, 2013, Art. 17). If a
more severe consequence does not follow, the offender is responsible for the
basic type of the offense. A more severe consequence may involve intent,
given that a more severe consequence in this case does not constitute a
second, separate, criminal offense (Stojanovi¢ & Peri¢, 2011, p. 291).

A less serious type of giving a false statement consists of voluntary
revocation of the false statement of the offender before the final decision is
made. This type of criminal offense can only be achieved by intent. The
important thing is that the action of the offender reflects awareness and
willingness to revoke a false statement. Intent is manifested in the awareness
that there is already a false statement and that it is revoked before the final
decision. The crucial aspect of awareness is the motive of voluntariness. The
false statement may be revoked by a witness, expert, translator, interpreter,
and a party in civil or administrative proceedings, personally or through
an agent or a proxy. The element of will is contained in the willingness to
voluntarily revoke a false statement.

CONCLUSION

The act of giving a false statement as a criminal offense stipulates
that the false statement made should be objectively false, because the
statement that corresponds to reality does not jeopardize the proper conduct
and completion of proceedings before the court and other state agencies.

2 The occurrence of “particularly serious consequences™ for the accused is regulated in the
criminal laws of the Republic of Srpska and Boshia and Herzegovina, while in other
criminal laws the term “extremely serious consequences” for the accused is used.
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A subjectively false statement that corresponds to reality is not
legally relevant, since it is based on subjective lies, i.e. it is an objectively
true statement, and therefore does not constitute a criminal offense. Only
a false statement that is provided in an official proceeding and that falls
within a specific type of offense is legally relevant.

A false statement is not only made when the offender lies about all the
facts and circumstances, but also when (s)he lies about some relevant facts
and tells the truth about others, i.e. when his/her statement is partially false.

The commission of the act of giving a false statement prevents judicial
decisions and other state authorities’ decisions based on true facts, which are
essential prerequisites for the adoption of proper and lawful decisions. It is in
the best interest of society that individuals participate conscientiously in the
statutory proceedings, because any false statements they give threaten the
proper functioning of the courts and other state authorities.
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KPUBHUYHO JJEJIO JABAIGE JTA’KHOI' UCKA3A

JoBan baarojesnh
Bucoxka nocnoBHo TexHHYKa mkona, Jlo6oj, Pemy6ika Cprcka,
bocua u Xeprerosuna

Pe3ume

JlaBame JaXHOT MCKa3a j€ J[jeJTaTHOCHO KPUBHYHO Jjeio 3a YMjy JOBPLICHOCT je
JIOBOJBHO TIpeNy3NMame pajiibe M3BpIleHa, Oynyhu na mocbenuna Huje oOyxsaheHa
6uhem OBOT KPHBHYHOT Tjena.

MebhyTuM, momTo HE jeHO KPUBHYHO Jjelio HE MOXKE TIOCTOjTH Oe3 ocTBapema U
CyOjeKTHBHOT €JIeMEHTa KPHBUYHOT Jjefia, TaKo je W 3a TOCTOjarhe¢ KPUBHUYHOT Jjeria
JIaBaEbe JIAXKHOT MCKa3a MOTPEOHO JIa MPOLECHH YYECHUK y HEKOM 3aKOHOM MPOIHCAHOM
HOCTYNKY YMUIUBQjHO Jia JIOKHH MCKa3 KOjU je OOjeKTHBHO HEUCTHHHUT W CYNpOTaH
CTBapHOM CTamy y CIIOJbHOM cBHjeTy. JIax Kkoja je y carmacHocTH ca cTBapHoIuhy npen-
CTaBJba CYOjeKTHBHY JIaX KoOja HHje TIPAaBHO PEJICBAHTHA.

VTBphHBabe JKHOT NCKAa3HBaba OTSKAHO je YMECHUIIOM J1a CE OHO OJJHOCH Ha OHO
IITO TPUIaa YHYTPAIBMM NICHXUYKHIM CBOjCTBUMA YYMHHOLA U IITO MO EHETOB HojaM
HOTIIaJ1a CaMo OHO IITO je OUTHO 3a TpeMeT JOKA3UBambha, a TO j YBjeK (haKTIIKO ITUTAbEe
KOje ce Mopa YTBph)HBATH 32 CBaKH MOjeIMHH CIIy4aj.

To 3Ha4M 7a je 3a MOCTOjare PaImke M3BPIICHA OBOT KPUBHYHOT JjeNa, Kao 00jeKTHB-
HOT eJIeMEHTa HEeOIXOAHO YTBPAUTH YMHUIIUBA] YIUHHOLA, Ka0 CyOjeKTUBHH EIEMEHT KOjH
paimy faje KpMBUYHOIPABHH KapakTep W OfBaja je oJ APYruX IOCTyHama Koja HUCY
Ka)KIbHBa HUTH 3a0pameHa. 300T Tora onpap/iamke 32 NHKPHMHHHCAEE KPHBIYHOT Jjera
JIaBaEbe JIKHOT MCKa3a TpeOa TPAXKUTH y YMHIIUBaJHOM MOCTYIIAY HEroBHX YIUHHIALA.

JlaBame JJXKHOT MCKa3a, Y CMHCITY OBOTI' KPHBHYHOT JIjelIa, MOYKE TTOCTOjaTH CaMo aKo
Ce WCKa3 Ja y YHNPaBHOM, NPEKPIIAJHOM, JUCLMIUIMHCKOM, KPHBHYHOM HIIH JIPYrOM
3aKOHOM IPOITHCAHOM IIOCTYIKY U aKO je HCTH JIaT Of CTPaHE JIMIA KOje Y TOM IOCTYIIKY
MMa HPOLECHO CBOJCTBO CBjeOKa, BjelllTaka, PEBOJMOLA, TymMada U cTpaHke. [laxie, 3a
TIOCTOjarke¢ OBOT KPUBHYHOT JijeNia MOTpeOHO je /1a JIMIIe Koje TPeay3uMa paby N3BpIICHa
nMa Heko moceOHO cBojcTBO (delicta propria), mpenBul)eHO y 3aKOHCKOM OIHCY OBOT
KPUBUYHOT Jijena.

Miuubema ¢cMO 12 32 OBO KPHBHUYHO JIjesio, C 003UPOM Ha CTEIIeH JIPYLITBEHE Olla-
CHOCTH, HHje TOTpeOHO IOOINTpaBamke MPOIMCAHNX Ka3HW, Beh je MOTpeOHO YYMHUTH
e(UKaCHHjM TOBCHE YUHHIIAIA H FFUXOBO MPOLECYHpamke Y mTo Behiem Opojy, Kako Ou
ce TIOIUrao HHUBO TpaBHE CBHjECTH KoJ rpaljaHa, M THME JOMPUHH]ENO JOHOIICHY Ipa-
BIJIHHX U 3aKOHHUTHUX OTyKa 3aCHOBAHNX Ha HCTHHUTHM YHI-CHALIAMA.



