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Abstract

In this paper, the authors analyze the civil law liability of a mortgage debtor
(mortgagor) in cases where the debtor breaches the obligation of treating the mortgaged
real estate in compliance with the legal standard of acting with due diligence of “a good
host” or “a good businessman,” and thus depreciates its value to the extent that jeopardizes
the possibility of enforcing the claim. Given the accessory nature of mortgage which is
aimed at securing the claim as the primary right, this form of civil liability and the
corresponding rights of the mortgage creditor (mortgagee) are applicable before raising the
issue of traditional civil law liability, which implies the maturity of the receivables and
compensation for the damage sustained by the creditor. This form of civil liability may also
be used preventively when there is a real risk of causing damage to the mortgagee. The
relationship between civil law liability and the insurance of the mortgaged asset implies
that they do not exclude but complement each other.

Key words: civil liability, mortgage, depreciation of real estate value, value
preservation, insurance.

OAT'OBOPHOCT XUIIOTEKAPHOTI' 1Y KHUKA 3A
OYYBAIGLE BPEJHOCTH 3AJIOKEHE HEIIOKPETHOCTHU

AncTpakTt

VY pany ananmuzupamo rpahaHCKONpaBHY OATOBOPHOCT XMIIOTEKApHOT JY)KHHKA Yy
Cclydajy Kajia MpeKpIiy o0aBe3y IOCTyIama ca 3aJI0KEHOM CTBapH 110 IIPaBHOM CTaHAap-
oy ,,Jiobap nomahuH”, OJHOCHO ,,jo0ap MPUBPEIHHUK’, U YMAbU HEeHy BPEIHOCT Y MEpH
J1a yrpo3u MoryhHoCT HamMpera NoTpakuBasa. [10IITo je XUIoTeKa aKLecopHe Npupose
u 'y dyHximju je obe3deluBama nmoTpakuBama Kao INABHOT MpaBa, 0OBa OITOBOPHOCT M
oaroapajyha mpaBa 3a XHIIOTEKapHOT' TIOBEPHOLA JIeJTyjy Ipe HACTyIama KIacHIHe Tpa-
hanckomnpaBHe ofroBopHOCTH (KOja MOApasyMeBa JOCIENOCT MOTpaXkKuBarma M INTETY 3a

& Paj je pe3y/ITaT HCTPaXKMBaba Ha IIPOjeKTy Ycxnahusarse npasa Cpbuje ca npasom
Esponcke ynuje, xoju punancupa [lpaBau ¢paxynrer YHuBep3urera y Humry.
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noBepriora). OHa ce MO)ke KOPHCTUTH U NPEBEHTUBHO, Kaja ITOCTOjH peajlHa OIaCHOCT
HacTyIlama LITeTe 32 XUIoTeKapHor nosepuola. OnHoc rpalanckonpaBHe OroBOPHOCTH
U OCHT'ypama 3aJI0’KeHe CTBapH yKasyje Ha TO J1a Ce OHE He HCKJbY4yjy, Beh Jomymyjy.

KJ])y‘ll-le peyn: OJITroBOPHOCT, XMIIOTEKA, OUyBamkE€ BPEJAHOCTH, YMABECHE BPEIHOCTHU
peaMeETa XUIoTEKE, OCUTypamkE.

INTRODUCTION

The contemporary legal system has been adapting to the modern
lifestyle which is fraught with ample risks, leading to frequent violations
against natural persons and their property in various social relations. Such
circumstances call for the establishing of the new forms of liability in civil
law, as well as in criminal law, misdemeanour law and administrative law.
In the 20" century, the legal response to the constant expansion of different
types of liability was the acceptance of objective liability, i.e. strict liability
regardless of fault. It was followed by the expansion of preventive liability.

The application of property-related sanctions to diverse legal
relations, ranging from the protection of property rights to the protection of
personal (non-property) rights, has been expanding. Protocol No. 4 to the
European Convention on Human Rights (ECHR)" obliges the signatory
states to envisage property-related sanctions as the only ones applicable in
civil law relations®. The classification of sanctions into preventive and
reparative is particularly important. Reparative sanctions include “the
instruments of direct coercion, the instruments of indirect coercion, and
reparations according to the equivalence principle [...] Civil law sanctions,
imposed on such grounds, should enable that personal goods and/or
property of a specific person are restored to the position they would most
likely have had if they had not been endangered or damaged. In effect,
these sanctions aim to ensure resitutio in integrum" (Nikoli¢, 1995: 98).

Changes in the legal entities’ assets “may be a consequence of many
various facts, some created by the stakeholders’ will, most frequently
manifested in the form of a contract, but some of them emerged
independently of their will or even contrary to it” (Simonovi¢, 2013: 106).
However, civil law liability cannot be limited only to tort law or only to the
reactive protection after the violation. Preventive protection has been
increasingly expanding as well. Preventive actions are primarily aimed at
eliminating the risk of the occurrence of damage. Civil law liability also

! Protocol No. 4 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, securing certain rights and freedoms other than those already included in the
Convention and in the first Protocol thereto, ETS No.046, Strasbourg, 16/09/1963;
https://mww.echr.coe.int/Documents/Library_Collection_P4postP11 ETS046E_ENG.pdf
2 Protocol No. 4 (Article 1) provides that “No one shall be deprived of his liberty merely on
the ground of inability to fulfil a contractual obligation.”
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includes diverse forms of protection of parties against non-performance of
any contractual or statutory obligation.

In addition to liability for damage, the application of additional
security instruments has also been expanding, such as personal® and real’
securities (including mortgage), which supplement the debtor’s property-
related liability “by increasing the likelihood that the creditor will really
satisfy his claim” (Medi¢, 2013: 7). The liability for the preservation of a
mortgaged real estate value is an attempt of preventive assurance of property-
related sanctions enforcement.

The topic of this paper is the mortgagor’s liability for the preservation
of the mortgaged realty value from the moment the mortgage is established
to the moment it is extinguished. We analyse property-related liability as a
specific substantive law relation in the context of mortgage which is used
as an accessory instrument for the purpose of securing a claim. In order to
analyse this aspect of liability, we first deal with the general civil law
liability issues which have to be taken into account in considering the
specific position of the owner of mortgaged realty, who is in the position of
a mortgagor (debtor), and his liability for the preservation of the mortgaged
realty value. However, prior to pursuing the traditional property-related
liability of the mortgagor for the non-performance of his obligation, the
mortgagee (creditor) has at his disposal the security instruments which are
aimed at the mortgaged asset in possession of the mortgagor (debtor).

1. THE CONCEPT AND TYPES OF LIABILITIES

In general, legal liability is a consequence of unlawful conduct.
Thus, depending on the type of the violated legal norm, there are criminal,
administrative and civil delicts, and the corresponding liabilities thereof.
The common characteristics of legal liability are described as follows:
“they are sanctions for the violation of law; they contain social
condemnation of the responsible person’s conduct, and they are manifested
in certain negative consequences for the responsible person” (Radisic,
2014: 198,199).

Pursuant to the Obligations Act’, “Parties to an obligation relationship
shall be bound to carry out their obligations and shall be responsible for the

® For instance, a joint and several warranty is a personal collateral, which essentially entails
multiplying the debtors, i.e. the properties of two persons: the debtor and the warrantor,
from which the property-related sanction can be enforced.

“ Beside property-related sanctions, the debtor or a third person pledges a specific object
from which the mortgagee (creditor) can be satisfied.

% Zakon o obligacionim odnosima [Obligation Relations Act, 1978], Sluzbeni list SFRJ, br.
29/78, 39/85, 45/89; available at https://mww.mpravde.gov.rs/files/The%20Law%200f%
20Contract%20and%20Torts_180411.pdf


https://www.mpravde.gov.rs/files/The%20Law%20of%20Contract%20and%20Torts_180411.pdf
https://www.mpravde.gov.rs/files/The%20Law%20of%20Contract%20and%20Torts_180411.pdf
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performance thereof” (Art. 17). “The liability comes to the fore only if the
debt has not been voluntarily paid, if it is collected with the assistance of state
enforcement bodies” (Radisi¢, 2014: 34). However, such an obligation is
present in any legal relationship in real property, succession and family law.
Therefore, property-related sanctions, with some adjustments in the form of
natural and monetary restitution, are suitable for all legal relationships. If the
titleholder of obligation (debtor, mortgagor, etc.) does not perform their
obligation voluntarily, the legal order offers specific enforcement instruments
to the titleholder of the rights (owner, creditor, mortgagee, etc.).

Depending on the legal ground it rests upon, civil liability is basically
classified into contractual and non-contractual liability. Contractual liability
is based on the breach of contractual or statutory obligations within a legal
relationship which has been created before the damage occurs. Non-
contractual liability arises at the moment of causing damage in situations that
do not involve a special legal relationship between the tortfeasor and the
injured party (the person who sustained damage), due to the violation of the
general ban not to cause harm to another (neminem laedere) (Radisi¢, 2014:
201, 202).

Although liability is a typical feature of obligation relations, it is a
much broader category. “The problem of liability has become an issue of
primary, theoretical, and practical importance; it is the first and foremost
point of the civil law, constantly gaining ever increasing significance
worldwide. However, apart from being constantly developed and reinforced,
liability increasingly encompasses new legal relations; it arises from various
sources in diverse aspects of life, in all legal areas; [...] liability has evolved
in both quantitative and qualitative terms [...]” (Josserand, 1992: 1164,
1165). In contemporary civil law, the expansion of subjective liability has
led to establishing objective liability regardless of fault (culpa). “The
demand for citizens safety constitutes a relevant legal policy motif for
introducing and increasing the number of special laws (lex specialis) which
envisage the so-called objective liability regardless of fault (strict liability)
for specific types of damage in tort law” (Stojanovi¢, 1992: 1188).

Preventive protection has also been expanding for the sake of damage
prevention, where an application for the elimination of danger/risk can be
filed only when there is imminent danger of the occurrence of damage. “The
legal ground for liability of a holder of any source of danger lies at the very
danger of an occurrence of significant damage; therefore, it is an obligation
lawsuit... Besides, under the Obligations Act (Art. 156), one is held liable for
the presence of risk of causing more substantial damage (not for the actual
damage that has occurred); thus, it provides for the exercise of the preventive
function in law and precludes the occurrence of great damage” (Kovacevi¢
Kustrimovi¢, 1992:1238).

Property-related sanctions are characteristic for all types of civil
law relations in contract law, tort law, real estate law, succession law, etc.
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Bearing in mind the position of the owner of the mortgaged asset, we are
interested in the damage that virtually occurs to the mortgage creditor
(mortgagee) due to the diminished value of the mortgaged estate. This
damage may occur through commission, omission to act, or the possible
abuse of ownership or other property rights by breaching a contractual or
statutory obligation. Under the general liability rules, the mortgagee may
invoke contractual liability for damages only after the maturity of the
claim. However, beforehand, they are availed legal instruments that they
have received on the grounds of mortgage as a real security. These
instruments are the subject of analysis hereinafter.

Therefore, the mortgagor’s liability is the consequence of
inobservance of the statutory and (most frequently) contractual obligation
of safeguarding the mortgaged asset. The statement that “the claim for
damages referred to in the contract is due for payment at the moment
when the performance of obligation was about to ensue, and even where
the impossibility of its performance has occurred earlier” (Radisi¢, 2014:
205) is not valid because it does not entail a traditional claim for
damages, but preventive civil liability resting on mortgage. Civil law
sanctions based on mortgage have an immediate preventive effect,
irrespective of the maturity of claim.

2. THE LEGAL POSITION OF A MORTGAGEE AND A MORTGAGOR
REGARDING THE PRESERVATION OF THE MORTGAGED REAL
ESTATE VALUE

A mortgage is a security interest on an immovable property. Beside
ensuring the debtor’s property-related liability, it additionally secures the
creditor in the event that the debtor does not pay the debt upon the maturity
of claim, by providing the possibility to collect the claim by selling the
mortgaged asset. The mortgage is operative in the sphere of liability; at
first, it exists as a possibility (“latently, potentially””), and it may only be
activated if this “psychological” pressure of the mortgage remains ineffective
and the maturity of the claim and the debtor's default take place (Stojanovic,
Pop-Georgiev, 1989: 232). Therefore, in legal theory, the mortgagee’s
authorisations are clearly distinguished in two phases designated as the
“security phase and settlement phase” (Hiber, Zivkovi¢, 2015: 249).

The function of the security phase is to “preserve” the value of the
mortgaged asset and protect it from possible risks that may jeopardise the
future enforcement of the mortgagee’s claim. In this phase, before the
enforcement right has taken place, the mortgagor/debtor's liability to
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preserve the value of the mortgaged asset and the corresponding® rights of
the mortgagee (creditor) is the most important. Although this phase seems
to be “static”, mortgage may take effect within this phase owing to the
debtor’s liability to manage the property with due diligence.

In the settlement phase, the sale of the mortgaged asset and the
collection of the claim take place. Thereby, the psychological pressure of
the mortgage becomes a reality (in cauda venenum). After the maturity of
the claim and the debtor's default, the mortgagee (creditor) may opt for
one of the two available legal actions for the enforcement of their claim:
to file a lawsuit under the law of obligations for the compensation from
the debtor’s property and/or to file a lawsuit under real property law for
the compensation from the mortgaged asset. The mortgagee may also file
both actions, either simultaneously or one after another, if they cannot
fully satisfy their claim on the basis of one; these options are provided in
view of the fact that the stated grounds are not contradictory and mutually
exclusive (Capelle, 1963: 101; Soergel and Siebert, 1968: § 1147).’

For the mortgagor (debtor), the mortgage implies a restriction to
property and primarily creates specific obligations. For the mortgagee
(creditor), the mortgage is predominantly manifested as a set of rights,
mutually conditioned and aimed at achieving the same goal - the
preservation of the mortgaged property value and the right to enforce the
claim. However, given the fact that it is an accessory right, the mortgage
cannot be viewed on its own, but only in conjunction with the claim it
secures. The true purpose of individual authorisations and obligations can
be seen only when considered in such a way. The legal position of the
mortgage parties in terms of preserving the mortgaged asset value depends
on the mortgagor's duties and the corresponding rights of the mortgagee.

® Although there is no full correlation between these real property law authorisations and
obligations which is apparent in the law of obligations (contracts and torts), some of these
authorisations and obligations are most approximate to real property relation, considering
that they are regulated by the law and aimed at accomplishing the same goal - the
preservation of the mortgaged asset value. It is common knowledge that, in the so-called
iura in re aliena, there are two parties within a legal relationship, with authorisations and
obligations which are correlated in a similar manner as obligation rights (e.g. the right to
access and the obligation to enable access to the mortgaged asset), whereas third persons
have an obligation to refrain from violating the real right.

"In the Serbian law, the mortgagee may request that their mature claim is satisfied as
follows: 1) first, from the mortgaged real estate value and, then, from the debtor's
remaining property; 2) simultaneously from the mortgaged real estate value and from the
debtor’s property; or 3) first from the debtor’s property and only after that from the
mortgaged real estate value (Art. 25, Mortgage Act). Zakon o hipoteci [Mortgage Act,
2005], Sluzbeni glasnik RS, br. 115/2005, 60/2015, 63/2015, 83/2015.
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2.1. Mortgagor's Obligations

No property authorisation of the owner of a mortgaged property is
fully absorbed by the establishment of a mortgage, but some of them are
restricted. The mortgagor keeps all the attributes of ownership over the
mortgaged asset (to hold the object; to use it; to collect and enjoy the
fruits thereof; to sell, lease, pledge it, etc.); in principle, for undertaking
such legal actions, they do not need the consent of the mortgagee as their
rights are not restricted (Art. 16, Mortgage Act)®. Therefore, the owner of
the mortgaged property is encumbered by a set of obligations which restrict
some of these authorisations. The basic obligations of the mortgagor in
terms of preserving the mortgaged property value are as follows:

2.1.1. The owner of mortgaged real estate may not make any
physical changes in the object of mortgage without the creditor’s written
consent (Art. 17, Mortgage Act). This means that the owner cannot perform
any works that change the factual state of the real estate (e.g. making
partition-walls, making additions, demolition, joining, partition, etc.). The
mortgagee may refuse to grant their written consent for such works on
reasonable grounds only, i.e. if there is any danger that the value of the
mortgaged asset will be reduced thereby. In case of a dispute, it would be
subject to judicial determination, on the basis of findings of an expert of
adequate profession. We deem that these rules are accordingly applied in
the event where the debtor wants to change the purpose of that object.

2.1.2. The owner shall look after and maintain the object of mortgage
as expected of a good host (natural persons) or a good businessman (legal
persons). This obligation aims to avoid the depreciation of the real estate due
to the owner’s actions or omissions to act (Art. 17, para. 1 and 2, Mortgage
Act). This duty is not considered to be “difficult” to perform as it is in the
owner’s interest’, and it exists whether or not the owner or a third person is
the direct holder of the mortgaged asset.

® In contrast, the Act on the Right of Pledge on Movable Property and rights registered in
the Pledge Registry (art. 24) permits that the pledge agreement may exclude the right of the
pledgor to dispose of the object of pledged right. This possibility is justifiable because the
provision refers to a movable asset which, as a matter of fact, may be more difficult to
track than real estate. Zakon o zaloznom pravu na pokretnim stvarima i pravima upisanim
u registar [Act on the Right of Pledge on Movable Property registered in the Pledge
Registry, 2003], Sluzbeni glasnik RS, br. 57/2003, 61/2005, 64/2006, 99/2011.

® Such treatment of the asset is expected of any owner as it is in their own interest, but after
the establishment of mortgage such behaviour is their duty. They must refrain from any
actions representing a non-economical and irrational treatment of the mortgaged object,
which they would have been entitled to as the owner even if there was no mortgage.
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The depreciation of the mortgage property value may be performed by
means of a legal action or factual conduct of the mortgagor, or a holder of the
mortgaged property. Such a value depreciation by means of a legal action
would occur in cases where the establishment of some permanent right would
reduce the mortgaged object value at the moment of the maturity of claim
(e.g. real easements on the mortgaged object as a servient estate or urban land
consolidation (Lazi¢, 2017b:365). However, the creditor is also protected
from legal actions by the right of priority; thus, any subsequently established
right has no priority. Therefore, this priority protection is primarily intended
for the control of factual actions of the holder against the object of mortgage.
The depreciation of value by a factual action of the holder is possible, for
example, by omitting to prune or over-pruning grapevines in vineyards,
failing to maintain the rooftop structure, and alike. It is not required that the
depreciation of value is caused by the owner, but it is enough that there is a
casual link between the debtor’s action and the depreciation of value.® Yet,
in order to invoke this type of liability, the debtor’s conduct must be
unconscientious, i.e. contrary to the legal standard of acting as a good host or
a good businessman.™ In order to activate the mortgagee’s protective rights
in relation to the mortgaged asset, it is necessary to prove that the full
enforcement of claim is jeopardized.

We consider that the rules regulating the obligations of a lease-
holder of real estate may accordingly be used for regulating the legal
position of the mortgagor (debtor). Under the Obligations Act (Art. 581),
the lease-holder is bound to use the object as a good businessman or as a
good host, as stipulated in the contract or in accordance with the purpose
of the object. The lease-holder is liable for the damage that may occur in
the course of using the leased object, particularly if the use is contrary to
the contractual provisions or to the purpose of the object, regardless of the
person who has been using the object, either the lease-holder himself or a
person acting under their order (e.g. a subleasee). On the one hand, the
mortgagee is the owner of the mortgaged property (not a lease-holder);
thus, some of his authorisations are broader than those of the lease-
holder; on the other hand, their position in terms of the authority to hold
and use the property is similar to the position of a lease-holder (a property
encumbered by mortgage). Both the mortgagor and the lease-holder are
entitled to use the object not only as an authorisation but sometimes also
as an obligation. “In principle, the lease-holder is not obliged to use the

This is similar to objective liability regardless of fault (strict liability) for the
compensation of damage.

! These procedural standards enable the creditor to impose various contractual obligations
on the owner, such as the duty to insure the servient asset against usual risks (which is a
statutory obligation envisaged in the Mortgage Act), to maintain the asset in good
conditions, to preserve the purpose of the object, etc.
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object; it is sufficient that he pays the lease and fulfil the other obligations
referred to in the lease agreement. The obligation to use the object may be
envisaged in the lease agreement (e.g. the lease-holder is obliged to drive
the leased car and to pass the specified number of kilometres per month);
the obligation may also arise from the nature of the object (a cow must be
milked otherwise it may get sick) or it may be envisaged by imperative
norms” (Blagojevi¢, Krulj, 1983:1461). We deem that this also accordingly
applies to the owner of the mortgaged object; the mortgage restricts the
owner’s autonomy to use the object to the extent needed, to preserve the
value of the mortgaged object.

When it comes to the lease agreement, “using the object as a good
host means acting with due diligence of a caring and meticulous person,
equal to the care given to their own belongings. It may require a higher
degree of care by the lease-holder than the care they demonstrate towards
their own belongings. On the other hand, the lease-holder cannot use the
object contrary to its purpose. The lease-holder's obligation to use the
object as a good host is limited by his obligation to use the object according
to the purpose of the object; [...] both obligations have the same goal: to
preserve the leased object so that the lease-holder may return it undamaged
to the lessor upon the expiry of the lease period” (Blagojevi¢ i Krulj,
1983:1461). Just like the lease-holder, the mortgagor cannot change the
purpose of the mortgaged property without the mortgagee's consent; the
mortgagee can refuse it on justified grounds, such as the depreciation of the
object’s value.

2.1.3. The obligation to insure the object of mortgage. The correlation
between insurance and liability will be discussed later on in this paper.

In addition to the obligation of keeping the object of the pledged
right, the Act on the Right of Pledge on Movable Assets Registered in the
Pledge Registry (art. 18) envisages the obligation “to keep the object of
pledge right in a good condition and make the required repairs.” It also
provides that the pledge agreement may limit or prohibit, as well as
stipulate the way in which the pledger may use the object of pledge right
(art. 26). We deem that such conception of obligations is not redundant,
although in mortgage relations it arises from the established standard of
care about the mortgaged object.

2.2. The Right of the Mortgagee Concerning the Preservation
of the Value of the Mortgaged Object

The creditor's right to the protection of interest in the case of
depreciation of the value of the mortgaged object before the maturity of
the claim should prevent the actions of the owner or the holder of the
mortgaged object that depreciate its value to the extent that jeopardises
the future collection of the entire claim. Since the owner of the mortgaged
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object is entitled to perform the property authorisations on the mortgaged
object, it was necessary to ensure the mortgagee the legal protection
aimed at precluding the damage. It entails the preventive protection
against the harmful actions of the debtor, irrespective of whether there is
only a risk of depreciation or whether the depreciation of the object’s
value has already occurred, because these rights are exercised before the
maturity of the claim and the possible occurrence of damage in terms of
law on contractual and non-contractual obligations. The mortgagee also
has the right of access to the mortgaged estate and the right to take action
to prevent the depreciation of the object's value.

2.2.1. The right of access. The right of access authorises the creditor
to enter the real estate regardless of who is in it (the owner or lease-holder)
for the purpose of exercising control over its maintenance or for other
justified reasons. This is a statutory authorisation (Art. 17, Mortgage Act)
but it may also be determined and precisely defined in an agreement, or a
mortgage deed. The right of access to the real estate cannot be exercised
out of business hours (from 22:00 to 07:00), or at the time of state holidays.
We also deem that it should not be exercised at the time of religious
holidays, if it would disturb the debtor’s peace and tranquility. It is aimed at
preventing the abuse of rights by the mortgagee. The owner, lease-holder
and any other direct holder of the mortgaged property is obliged to
cooperate with the creditor and to enable access to the mortgaged property
(e.g. entry into an apartment, etc.).

The establishment of the depreciation of value or any threat of
depreciation is a preliminary phase, after which the creditor may pursue
some of the rights envisaged in the event of endangering the value of
mortgaged objects. The depreciation of the mortgaged object is established
by the competent court in non-contentious proceedings envisaged for
securing evidence, upon the request of the creditor (Art. 18, para. 3,
Mortgage Act). Namely, the property value should be depreciated to the
extent that there is a real danger/risk that the sale of the mortgaged asset
may not fully satisfy the entire claim secured by mortgage. The presence
of risk concerning the creditor's interest depends on the percentage of
depreciation or expected depreciation of the object's value, but also on the
size of the remaining debt at the moment of the filing of the request, the
mortgage rank, etc.*

21n banking business practice, when establishing the amount of credit covered by
mortgage security, the accepted object of mortgage is any mortgage asset that covers the
amount of the entire claim it secures (costs + interest + principal) with a maximum of 75%
of the value, considering that the creditor does not want to risk the impossibility of
collecting the claim after the sale of mortgaged asset (See: Lazi¢, 2009a:110).



75

2.2.2. The rights concerning the prevention of value depreciation.
There are two rights available to the mortgagee aimed at preventing the
value depreciation of mortgaged property: the right to additional security,
and the right to seek termination of detrimental actions. Although the
legislator did not specify the order of actions for the protection of value
depreciation, thus enabling the mortgagee to file the request that they find
the most efficient, we consider that the right to seek termination of
detrimental actions should be envisaged as the first request.

= The right to request a supplementary collateral of a “similar
degree of security” (Art. 18, Mortgage Act)

Additional security is, practically, the right to supplement the
mortgage. If the value of the mortgaged object is depreciated by the owner's
or the direct holder's legal actions, and if the debtor does not provide
supplementary security which is requested due to the depreciation of value
of the mortgaged object, the creditor may seek premature collection®® of the
entire claim.

We deem that the right to supplement the mortgage should also be
envisaged in the event when the mortgaged object has a legal or material
deficiency. Thus, the Croatian legislation (Art. 328, Act on Ownership
and other Real Rights) envisages the corresponding application of the
liability rule on defects of the objects. Anyway, the right to supplement
the security instrument is envisaged in the pledge if the object has a
material or legal defect and jeopardises the collection of receivables (Art.
979, Obligations Act). Considering that the pledge is an onerous contract,**
the pledger is liable for material and legal defects of the rented object.

As it is hard to provide “similar” security in practice (mortgage on
another real estate), it seems that the creditor quickly proceeds to the
request for premature sale and the collection of receivables. It is up to the
courts to correctly apply these provisions, which may significantly
endanger the debtor's and mortgagor’s positions if they are not one and
the same person.

= The right to seek a court order that the owner or actual holder
terminate the detrimental action (Art. 19, Mortgage Act)

We consider that this should have been envisaged as the first
request but, under the law, it is up to the creditor's will to decide whether

'3 This entails the right to premature sale and collection of receivables, not only the sale
and deposition of the amount with the court until the maturity of receivables, as it is the
case with pledges (Art. 982, Obligations Act).

4« pledge contract per se is not an onerous contract. However, given that a pledge
contract is concluded for the purpose of securing claims from another contract (most
commonly from a loan agreement); in that wider context, pledging things is a
compensation for what the pledgor receives (money on loan)"(Blagojevi¢, Krulj, 1983:
2079).
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they will file such a request beforehand or not. The request asking the
court to order the owner to terminate the detrimental action is similar to
the request in actio negatoria. This authorisation may be used both in
cases where the value of the real estate has already been depreciated, and
preventively, if there is a real danger of value depreciation.™ However, if
there is only a pending risk/threat, acting upon the request of the creditor
and without prior assessment of the value depreciation, the court may
allow the creditor to undertake the measures necessary to avoid the
depreciation of the value of the mortgaged object (Art. 19, Mortgage
Act). Exceptionally, the law authorises the mortgagee to independently
undertake (without seeking the court’s permission) the measures for the
prevention of the depreciation of the value of the mortgaged object, if
there are circumstances calling for urgent action (urgency). We deem that
this provision is hardly applicable in practice, considering that the object
is in the possession of the creditor and that the mortgagee is hardly likely
to give consent to undertaking actions without the court’s decision. On
the basis of a subsequent decision of the court, which would have to
establish the necessity of their undertaking these actions, the costs of such
actions shall be borne by the mortgagor.

With reference to comparative law, in the event where the
mortgagor depreciates the value of the mortgaged object, we consider that
the mortgagee should also be acknowledged the right to request the court
to order the sequestration of the mortgaged real estate into the possession
and management of a third party.

3. THE RELATION BETWEEN THE INSURANCE
OF THE MORTGAGED OBJECT AND CIVIL LAW LIABILITY

The Mortgage Act (Art. 17) establishes the duty of the owner to
insure the object of mortgage (mortgaged asset) against all usual risks for
that type of object, prior to the conclusion of the mortgage agreement. In
practice, the mortgagee conditions the mortgagor with the duty to insure
the object of the mortgage and “vinculate” (link) the insurance policy to
the creditor's name®® in order to ensure that they would approve the
credit. We consider that this legal obligation should be stipulated in the
contract, as it would enable mortgagees to use it when needed.

15 The German Civil Code (Kommentar zum Biirgerlichen Gesetzbuch, §1217) guarantees
the creditor the rights in case there is a risk of deterioration and in case of actual
deterioration of the mortgaged real estate.

18 In case of damage stemming from the insured event, the insurance amount is paid to the
mortgagee, unless they agree that the amount is paid to the object owner who regularly
pays the debt. If the debt is not paid regularly, the mortgagee may request the collection of
debt from the insurance amount.
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Compulsory insurance, which is sometimes quite unnecessary, increases
the costs of lending. Alternatively, this insurance issue may also be
resolved by allowing the mortgagee to contract the insurance of the
mortgaged object against certain harmful events in his favour but at the
cost of the owner of the mortgaged object.*’

The insurance rules are regulated by the Insurance Act and relevant
by-laws. The statutory or contractual®® obligation to insure the mortgaged
object plays a significant role in the procedure of securing the mortgagee’s
claim (receivables), both in relation to the depreciation of the mortgaged
object value and in the event of loss of the mortgaged object. There are
numerous questions on the position of the mortgagee and debtor in relation to
the occurrence of the insured event.

First, we will consider the relation between insurance and civil law
liability. Although initially created for different purposes, insurance and
liability have eventually arrived at the same objective: to ensure the
compensation for the damage caused by risks threatening a person and their
property in modern life. “In a short while, both institutes have covered the
same domain, but their goals are different: the goal of liability is to impose
the burden of compensation on the tortfeasor, while the goal of insurance is
to relieve him of this burden. Yet, both parties ultimately achieve the same
goal - compensation for damage to the injured person” (Suleji¢, 1992:2255).

Insurance does not abolish civil law liability. On the contrary, the
existence of civil liability is a necessary precondition for the insurance to be
effective. Insuring the object of mortgage is in the interest of both parties in
a mortgage relationship as it simultaneously secures the tortfeasor against
the burden of compensation and the injured party (the person who sustained
damage) against the risk of insolvency. Thus, insurance and liability are
correlated and mutually conditioned. The expansion of insurance is a
consequence of the development of civil liability. Nowadays, a new form
of insurance is “insurance against liability of the owner of real estate, either
for the real estate itself, or for personal and cargo lifts, or for persons in his
service (concierge) or third persons (thieves)” (Besson, 1992:2268).

Insurance of property (assets) certainly does not cover all kinds of
damage that may jeopardise the insured asset. This only refers to the
damage arising from certain dangers (risks) which are explicitly designated

17 For example, Article 1285 of the Greek Civil Code entitles the mortgagee to insure the
building encumbered with mortgage against fire or any other risk at the cost of the debtor;
thus, the creditor can also request an deferrable payment of debt in case the debtor does not
regularly pay insurance premiums.

'8 The Act on the Right of Pledge on Movable Property registered in the Pledge Registry
(Art. 19) provides that a pledge agreement may envisage the obligation of the pledgor to
insure the pledged asset, but it is not compulsory.
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in the conditions for specific types of property insurance.’® According to
the Obligations Act (art. 898, para. 1), the insured event must refer to a
future event, which is uncertain and fully independent from the contracting
parties” will. The insured event covers the specific risk which is designated
depending on the type of asset and the potential risk for the asset; therefore,
it is specified in the policy or in the general conditions of insurance.

When an insured event occurs, the insurance amount should serve
for the premature collection of claim, unless the mortgagee assesses that
the recovery of the mortgaged real estate is possible.”’ These issues
should be regulated in more detail by the Mortgage Act, which merely
provide for the insurance obligation but leave many issues to be regulated
on the basis of contractual freedom and insurance companies’ rules.

The question arises whether insurance may cover the damage or
loss that occurred on the grounds of fault (culpability), and what degree
of fault. In property insurance agreements, insurance conditions usually
do not include liability for the damage or loss caused by intentional
(deliberate) act or gross negligence. However, the insurer shall be obliged
to compensate any damage or loss caused by the persons whose activities
are under the control of the insured person (e.g. juveniles, employees,
domestic help, etc.), on any ground whatsoever, regardless of whether the
damage or loss has been caused by willful misconduct or negligence (Art.
929, para. 3, Obligations Act). The Act also envisages two legal grounds
for excluding the insurer’s obligations and liability. Thus, the insurer’s
obligations are excluded in cases where the damage has been caused by
war operations or rebellions, and in cases where it has been caused by the
defects in the insured object (Articles 930 and 931, Obligations Act).
These limitations are of dispositive nature, which means that they may be
subject to negotiation and different agreement of the contracting parties.

CONCLUSION

For the owner of the mortgaged asset, the mortgage is an
encumbrance on real property with postponed and potential effects.
Formally, it does not deprive the owner of their property-related
authorisations but, until the moment when the mortgage is extinguished, the
owner is obliged to preserve the value of the mortgaged asset in order to

1% The most common types of property insurance are: insurance against fire, lightning
strike, explosion, thunderstorm, hail, floods and torrents, waters spillovers from sewage or
water supply pipes; insurance against burglary and robbery; insurance of buildings under
construction or prefabrication; insurance of crops and fruits, etc.

20 \We consider that the court should be allowed, at the request of the owner, to approve the
recovery of the object if the mortgagee unjustifiably refuses to cede the insurance amount
to the debtor.
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ensure the exercise of the right to satisfaction. For this reason, the obligation
to safeguard the mortgaged real estate in accordance with the legal standard
of “a good host” for natural persons or “a good businessman” for legal
persons is imposed on the mortgagor (debtor).

Concurrently, the mortgagee (creditor) is guaranteed certain rights
which entail certain features of civil law liability of the debtor who has not
observed the statutory or contractual obligations in terms of treatment of
the mortgaged property. In order to prevent the depreciation of the
mortgaged property value, the mortgagee is entitled to exercise two rights:
the right to seek additional security, and the right to seek termination of
detrimental actions. The legislator did not specify the order of filing
requests (actions) for exercising these rights, leaving the choice of action to
the mortgagee. Additional security of “similar degree of security” is,
practically, the right to supplement the mortgage. If the value of the
mortgaged asset is depreciated by the owner's or the direct holder's legal
actions, and if the debtor does not provide additional security which is to
preclude the depreciation of the mortgaged asset value, the creditor may
request premature collection. We deem that the right to supplement the
mortgage should also be envisaged in the event when the mortgaged object
has a legal or material deficiency.

Analysing these rights and duties, we have come to the conclusion
that they are a form of preventive civil law liability. As such, they
preclude the damage that would be the subject matter of dispute only after
the maturity of the claim.

The mortgagor’s liability may also be alleviated by envisaging
compulsory insurance of the mortgaged asset. This obligation is explicitly
laid down by the law but, in our opinion, it should be left to the contracting
parties’ autonomy of will; thus, the creditor would be able to include this
obligation in the contract whenever needed. As it is, the compulsory
insurance increases the credit costs, which is quite unnecessary.
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OAI'OBOPHOCT XHUIIOTEKAPHOI" Y KHUKA 3A
OYYBAILE BPEJHOCTH 3AJIOKEHE HEITIOKPETHOCTHU

Muauna Byukosuh, Mupocaas Jlazuh
VYuusepsurer y Humry, IpaBan daxynrer, Hum, Cp6uja

Pe3nme

XUIOTeKapHU AY)KHHK, Ka0 BIACHHK IpEAMeTa XMIOTeKe, 3a/ipyKaBa CBa CBOjHH-
cka opnamhema, anu 1o6uja odaBe3e KOjUMa ce yCIOCTaBJba BEeroBa OJrOBOPHOCT 3a
04yBarbe BPEAHOCTH 3aJI0KCHE CTBApH M YHje MOIITOBAE KOHTPOJIUIIE XHUIIOTEKapHH
noBepuian. Crtora, BIACHHK Ka0 XUIIOTEKApHM AYXKHHK HEe cMe (DU3MYKH MeHmaTh
HpeIMeT XUIOTeKe 0e3 cariiaCHOCTH XHIIOTEKapHOT TI0BEpHoLa y HcaHoj hopMu, KO-
Jju MOKe Jla o10uje 3aXTeB caMo M3 ONpaBAaHHX Pasjiora; JyXaH je 1a 4yBa U ofpiKa-
Ba NpeAMeT XUIOTeKe Kao ,,1o0ap nomahmu” ((usmuka iuma), OQHOCHO Kao ,,100ap
MpUBpeaHUK” (IpaBHA JIMI[A); OMTOBOPAH j€ 32 MaHe CTBapH; 00aBe3aH je Ja OCHrypa
XHUIOTEKOBaHy CTBap 0J] yoOHUUYajeHUX pU3UKa IITETe UT].

[lopen Tora, xumorekapHu moBepuial 106uo je oxpehena mpasa koja Moxe na
KOPHCTH aKO XHUIIOTEKapHH JyKHHUK HE MOIITyje cBoje oOaBe3e. HajsaxkHmja cy mpaBo
NPHUCTYTa U MpaBa paay npenynpehema cMamena BpeIHOCTH cTBapu. [IpaBo npucry-
na osnaihyje HoBeprola Ha ylla3ak y HEIOKPETHOCTH M KOHTPOJIY OJp)KaBarba CTBa-
pH Of1 cTpaHe Aprkaona. XHUIOTeKapHH MMOBEpUIIAIl UMa J(Ba IIpaBa paau npexymnpele-
ha CMambeha BPEAHOCTH NPEAMeTa XUITOTeKe — IPaBo Ha J0aTHO 00e30elerme u npa-
BO Ha TPaXKEHHE MPECTAHKA IITSTHUX PAIbH.

[Toceban 3Hauaj MMa OCUTypame XHUIIOTEKOBaHE CTBapH OJl pu3Mka omrehema.
OcurypameM ce He yKuia rpaljaHcKonpaBHa OJrOBOPHOCT XUIIOTEKAPHOT yKHUKA 3a
omTteheme cTBapy, anu je 000CcTpaHO KOPHUCHO, jep ce MOYMHMIIAL mTeTe 00e30ehyje
0/l TepeTa HakHaJje 1MoJ oapeheHUM yCIIOBHMa, a oruTelieHH O/l pH3HKa HHCOJIBEHTHO-
CTH Jly’KHHUKA.



