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Abstract

Numerous entities in various procedural roles participate in the litigation proceedings
for the exercising, denying and restoring of parental rights. The usual classification of
litigation participants into subjects in a narrow, and subjects in a broader sense, may apply
to such litigations. In the narrow sense, the subjects of the litigations are the litigation court
and the litigants. In a broader sense, these are all persons who in any way participate in the
litigation: interveners, counsel, witnesses, expert witnesses, interpreters, translators. Some
of them participate in the proceedings to protect their own, and others to protect the rights
and interests of others, and some are there to provide the necessary assistance in collecting
the litigation material, present evidence, etc. Pursuant to the family laws, the capacity of a
party in these proceedings, through the standardization of the right to the standing to
commence an action, is assigned to the child, parents, custody authority and the public
prosecutor. However, these are only potential, but not necessary participants in these
proceedings. The proceedings may also be initiated and conducted without all the
participants of the family-legal relation participating in them. As a rule, there is no
participation of the child as a party, although, essentially, the child's right to live with
parents and to have (adequate) parental care is the central theme of the proceedings. In all
of these litigations, in fact, legal protection is afforded to the rights of the child arising from
the parent-child relationship, namely from the rights and duties of the parent towards the
child. This paper critically analyzes the national regulations governing the position of the
child in litigation proceedings in the legal matters of exercising, denying and the restoring
of parental rights, with a view to determine whether, and to what extent, the solutions
contained in those regulations comply with the postulates of a fair trial, enable the exercise
of a child’s right to participate in the proceedings that are to decide on the issues that affect
him/her and provide effective protection of his/her procedural rights.

Key words: child, court, litigation, exercise, deprivation and restoration of parental
rights.
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MMOJIOKAJ JAETETA Y CYACKOM HAPHUYHOM
MNOCTVYIIKY Y IIPABHUM CTBAPUMA BPUHIEIbA,
JIMIEWBA U BPARABBA POAUTEJBCKOI ITIPABA

Ancrpakrt

VY HOCTYNKy y HapHHUI[aMa 3a BpIICHE, JULICHe U Bpahambe POIUTEhCKOr IpaBa
ydecTBYjy OpojHH Cy0jeKTH y pa3IuuiTHM MIPOLIECHAM yiiorama. Y o0ndajeHa Kinacuguka-
11ja y4eCHHKA TAPHUYHOT MOCTYTIKA Ha CYOjeKTe Y y)KeM U ILIMPEM CMHUCIY MOXE Ce IpH-
MEHHUTH U Ha OBE MapHHULE. Y y)KeM CMHCITY, CYOjeKTH TOT HOCTYIIKA jeCy HapHHYHHU Cy[ 1
MapHIYHE CTPaHKe. Y MIMPEM CMECITY, TO CY CBa OHA JIMIA KOja Ha OWJIO KOjH HAYHH Cy/Ie-
JIyjy y TApHAYHOM IOCTYIIKY: YMEILIa4H, 3aCTyITHHUIU, CBEIOLH, BELLITAIIH, TyMauH, IPEBO-
nuonu. Hekr o1 BUX y4ecTBYjy Y IOCTYIKY Ja OW IITUTHIIM COIICTBEHA MPaBa U HHTEpe-
ce, HeKH Jia OU IITHTWIK Tylja paBa u HHTEpece, a HEKH Cy Ty Ja O MPY>KUIA HEOTIXOHY
nomoh cy/ly y MpUKYIUbamy TpolecHe rpalje, u3Bohemy nokasa u ci1. [TopoanyHumM 3aKo-
HOM je CBOJCTBO CTpaHKE y THM MOCTYILIMa, KPO3 HOPMHpPAhe aKTHBHE JIETUTUMAIIH]E,
JOJIEJbEHO JICTETY, POAUTEIbIMA, OpPraHy CTapaTesbCTBa M jaBHOM TyxHoly. MelhyTum,
OBO Cy CaMO TOTEHIMjaTHH, AJIH HE U Hy)KHH, YYECHULI y THM HocTynuuMa. [Toctynax ce
MOXe H MOKPEHYTH U BOIUTH, a J]a Y BeMy HE YYECTBYjY CBH YUECHHIM CHIOPHOT MOPO-
JYHOTIpaBHOT onHoca. [lo mpaBiity, U30cTaje yuerhe feTeTa Kao CTpaHKe, Hako je, Cy-
IITHHCKH, LIEHTPAJIHA TeMa TIOCTYIIKa MPaBo JeTeTa Ha KUBOT ca POAUTEbUMA U Ha (aje-
KBATHO) POJIMTEIHCKO CTapame. Y CBUM OBUM IapHHUIAMA, 3aIpaBo, MPAaBHA 3aIlTHTA IIPY-
Ka ce MpaBKuMa JIeTeTa Koja Mpor3iia3e U3 poJNTEIbCKO-IeYjer 0JHOCa, OHOCHO U3 IpaBa
¥ Iy>)KHOCTH POJIUTEIha IIPEMA JICTETY. Y OBOM pajly KPUTHYKH CC aHATIM3UPa]y HALMOHAT-
HH TIPOIIHCH KOjH ypehyjy Momoxaj Aerera y cyJCKOM NapHHYHOM IIOCTYIIKY Y TIPaBHUM
CTBapHMa BpILCHA, JUIICHa U Bpahawba POUTEIbCKOT MpPaBa, C [UJBEM Jia ¢ YTBPAH Ja
JIM 1 'y KOjOj MEpH pellietha CajipkaHa y THM MPOIKCHMA MpaTe MOCTyIIaTe MPaBUYHOT CY-
hema, oMoryhaBajy ocTBapuBame IpaBa JIeTeTa Jia Cy/ieiyje y MOCTYIIIMa y KOjuMma ce
OJUTydyje O MHUTaIMa Koja ra ce Tudy u 06e30el)yjy Ie0TBOpHY 3allTHUTY HErOBUX MPO-
LIECHHUX TIpaBa.

KibyuHe peun: 1ere, Cy[, MapHHMIIA, BPLICHE, JIULICHE 1 Bpahambe poANTEeIHCKOT MpaBa.

INTRODUCTION

The civil proceedings are based on the two-party structure and can
only be maintained as long as the two-party structure exists. The two-
party nature of the proceedings corresponds to the existence of the two
special interests of the parties, which are opposed to each other in the
dispute (Pozni¢, Raki¢-Vodineli¢, 2015, pp. 186-187). The parties to civil
proceedings are, in material terms, the subjects of the substantive legal
relationship in which the dispute arises (the titles of subjective law, the
holders of rights and obligations). Procedurally, the parties are the
plaintiff — the person who seeks legal protection of his/her right by filing
the claim, and the defendant — the person against whom the claim is filed,
i.e. against whom legal protection is sought. In principle, this rule also
applies to the specific civil proceedings relating to family relations, such
as those in proceedings for the exercise, deprivation and restoration of
parental rights. The Family Law defines special rules that apply to all
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proceedings related to family relations, as well as special, common
procedural rules for deciding on the issues of exercising, depriving and
restoring parental rights (and on the protection of the rights of the child) —
to which the title of Section 4, Chapter | of Part 10 of the Family Law of
the Family Law refers: Procedure in the dispute for the protection of the
rights of the child and dispute for the exercise and deprivation of parental
rights. In this paper, we will limit ourselves to the issues of the procedural
position of a child in civil proceedings in legal matters related to family
relationships, which relate to the status issues of exercising, depriving and
restoring parental rights.

The legal standing and status of the parties in civil proceedings for
the exercise, deprivation and restoration of parental rights are governed
by two systemic laws — the Law on Civil Procedure (hereinafter referred
to as the LCP), which contains the rules of general civil proceedings, and
the Family Law, which contains specific rules applicable to family
relations proceedings. The procedures in litigation for the exercise,
deprivation and restoration of parental rights are subject to the same
procedural rules. The circle of persons with legal standing to sue is
somewhat different, but what they have in common is that in all three
cases the child has the secured place as the plaintiff.*

With respect to the existence of the party, the rules of the general
civil procedure apply. The parties are determined in the claim. Entities
acquire the capacity of a party at the time of filing the claim as a litigation
action that initiates civil proceedings, but the status of a party can also be
acquired subsequently, by the succession in a procedural relationship (in
case of subjective reversal of the claim, the intervener coming to the place
of the party that it joined, etc.). The party should exist at the time of the
filing the claim, as well as during the course of the proceedings.

The participation of parties in civil proceedings is a necessity and
one of the basic principles of civil proceedings, because it is through their
actions that factual material is obtained that will serve as the basis for
making a correct and lawful decision. Such a decision, proper and lawful,
requires that all parties in the dispute be heard - audiatur et altera pars.
In addition to the participation of the parties, the need for full and proper
clarification of the disputed case often imposes the need for the
participation of third parties who can contribute to the establishment of
material truth (such as witnesses, expert witnesses, etc.). While, in the

L A lawsuit for exercising parental rights may be filed by: a child, parents and guardian
(Family Law, Article 264, paragraph 1), a lawsuit for deprivation of parental rights may
be filed by: child, the other parent, public prosecutor and guardian (Family Law, Article
264, paragraph 2), while lawsuit for restoration of parental right, in addition to persons who
can claim deprivation of parental right, may also be filed by the parent who was deprived
of parental right (Family Law, Article 264, paragraph 3).
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case of witnesses or expert witnesses the law leaves it to the court to
determine whether in a particular case there is a need for their participation
and to what extent, the need for the parties to participate in the proceedings,
given their particular position, is a necessity.

In lawsuits for the exercise, deprivation and restoration of parental
rights, the participation of all participants in that family relationship — the
parent-child relationship, is invaluable in order to correctly and fully establish
the facts and make a decision that will protect the interests of the child as
much as possible. Nonetheless, the child’s participation in court proceedings
and, in general, their right to participate in the making of all the decisions
significant for them has been challenged at both the theoretical and practical
(implementation) level, more than any other convention law (Vuckovi¢
Sahovi¢, Petrugié¢, 2015, pp. 105, 106). Although the Convention on the
Rights of the Child (hereinafter the: CRC) raised this right of the child to the
level of a basic principle, the fact that it significantly influences the change of
the deeply rooted image of the child in society and the relationship between
adults and children, traditionally based on power relations, influenced that
this social construct and its transposition into the legal framework has been
approached very cautiously.

The conventionally promoted principle of participation long after its
ratification (CRC was ratified in 1990) was not applied in practice,
although there were no formal obstacles, given the applicable constitutional
solutions regarding the hierarchy of regulations and the possibility of direct
application of international legal acts. Only after its transposition into
national regulations, in 2005, by adopting the Family Law, it formally
changed the position of the child, transforming it from an object enjoying
protection (of adults and institutions) into the subject of family (parent-
child) relationships, thus allowing the child to not only to be an active
participant in their own growing up, but also to take an active part in all the
proceedings in which his/her rights are decided, including those before the
court. In this way, a new social construct in the understanding of the
concept of childhood also received its legal verification.

LITIGATION CAPACITY, REPRESENTATION AND SECURING
THE CHILD'S PARTICIPATION IN LAWSUITS FOR EXERCISING,
DEPRIVING AND RESTORING PARENTAL RIGHTS

The contemporary concept of justice that adapts in all its elements to
the needs of children — child-friendly justice — is a new concept of justice
that ensures that in every proceeding all the rights of the child are
respected, including the right of the child to be informed, to have legal
representative, to take an active part in the proceedings and to be protected
(Petrusic, 2016, pp. 395). These standards are based on the postulates of a
fair trial, and their implementation implies the full application of the rule of
law principle.
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In our family procedural legislation, the procedural-legal position
of a child in court proceedings relating to his/her family rights is defined
by prescribing special rules of court procedure, different from those
applicable in other civil court proceedings, and by recognizing the child’s
specific procedural abilities.

In lawsuits for the exercise, deprivation and restoration of parental
rights, the child has the right to sue, i.e. its capacity to sue (ius standi in
iudicio) is recognized. The capacity to become a party in the litigation is a
prerequisite for the existence of the capacity to independently undertake
litigation actions, because only the persons who have the capacity to become
parties in litigation also have the capacity to litigate (Dika, 2008, pp. 13-17).
The capacity to be a party, as a rule, allows the parties to personally take legal
actions before the court, with a procedural-legal effect (postulatory capacity)
or to authorize a proxy for this. The postulation inability is a procedural
impediment. Since only a party with the legal capacity can take actions in the
proceedings independently, and a child until the age of 14 is has no capacity
to conduct business (Family Law, Article 64), they must be represented in
court proceedings. Older minors (children aged 14 or over) have partial legal
capacity. According to the Family Law, they can undertake all legal
transactions with the prior or subsequent consent of the parents (except for
the disposal of property, for which they need the consent of the guardian).
Children over the age of 15, if they are able to reason, make their own
decisions about which parent they will live with (Family Law, Article 60,
paragraph 4), or whether and how to maintain personal relationships with the
parent with whom they do not live (Family Law, Article 61, paragraph 4). As
a child has the capacity to litigate within the limits of his/her recognized legal
capacity (LCP, Article 75), they may legally take all procedural actions
within the limits of their procedural capacity “because the capacity to litigate
is always complete” (Stankovi¢, 2009, 115).

The same rule should apply to the issuance of powers of attorney — the
extent of a child’s legal capacity in a particular case should determine
whether they can authorize another person to represent them. A child could
authorize a person to represent him or her only in the case of undertaking
legal activities that the child could legally undertake:

“What cannot be owned by law cannot be acquired through another”
(Stankovi¢, Vodineli¢, 1996, pp. 201).

The Family Law recognizes the right and duty of parents to represent
the child not only in all legal affairs and in all proceedings beyond the child’s
legal and procedural capacity (legal representation), but they also have the
right and duty to represent the child in all legal affairs and in all proceedings
within the limits the child’s legal and procedural abilities (voluntary
representation), which particularly challenges the child’s postulatory
capacity.

That solution, according to which ”parents have the right and the
duty to represent the child in all legal affairs and in all proceedings within



88

the limits of the child’s legal capacity and procedural capacity, unless
otherwise provided by law (voluntary representation)” (Family Law,
Article 72, paragraphs 1 and 2) is the original solution in our family law and
raises a number of questions in its application. Until now, it has been clear in
legal theory that, unlike statutory representation, which implies that it is such
an authorization for the representation against which the represented person
has no influence, for voluntary representation it is decisive, since it has its
basis in the will of the person represented and assumes their determination to
be represented by an attorney (Rosenberg, 1954, 8 47 | 1). However, because
of the deviation from the usual understanding of the term voluntary
representation, this domestic solution faces different interpretations by legal
theorists. While some consider it to be a “legally voluntary” representation
because the basis of the power of attorney is not the will of the child, but the
law itself (Petrusic, 2018, 175), others believe that it is basically still a matter
of legal representation regardless of the child’s business and litigation
capacity and that the child’s “will” is practically reflected in their tacit
consent to parental representation (Palackovi¢, 2006, 363). There are also
such legal authors who believe that voluntary representation can by no means
be legal because it is the basis for the child’s voluntary representation, his/her
will (Draski¢, 2005, pp. 287; Kovacek Stani¢, 2005, pp. 288).

If one accepts the (logical) view that the basis for the child’s
voluntary representation in litigation is his/her will, then, taking into
account the given legal definition of voluntary representation, a new
question arises, namely the question of how that child’s will is expressed. Is
it in a situation where the child has a special business and process, i.e.
litigation capacity, that his/her tacit consent to parental representation in
court proceedings is sufficient, or his/her will to be represented by his/her
parents must be formalized through a certified written or record statement
or power of attorney? If the said standard were not to be understood as the
right of the child to decide to be represented through the parent in a
particular proceeding, then his/her legally recognized special legal capacity
would be completely devalued. Why the recognition of a child’s special
legal capacity, if the parent can always decide that he/she will represent the
child, and not the child him/herself? When the child in the specific case has
the legal capacity, and when it has full litigation capacity, the duty of the
parent to represent him/her exists only if the child asks for this from the
parent and duly authorizes them. In this case, the parent cannot have his/her
own right to represent the child that has litigation capacity — the right of
representation can only arise from the will of the child expressed through
the power of attorney that the child, as the principal, has given him/her.
Conversely, the parent has a duty to accept representation if the child
requires it (the child as the principal can also chose to be represented by a
lawyer, because he/she is the holder of the authority and the holder of the
specific right he/she protects). The legal definition itself raises the question
of the possibility of termination of power of attorney, given the duty of the
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parent to accept to represent the child. Given the standards of justice that
respect the rights of the child, the child should have the right to revoke that
power of attorney at any time.

The next question raised by thus defined voluntary representation is
the question of the extent of the power of representation. Starting from the
view that the child has litigation capacity within the limits of his/her
(special) legal capacity, the question arises as to whether the authorizations
of a parent as a willing representative of the child are adapted to the powers
of the legal representative, since the parents are the representatives of the
child by law or are adapted to the powers of a proxy. Does the child have
the right to determine the extent of the power of representation? There is
also the question of the child’s right to decide whether he/she will be
represented by both parents or by one parent as willing counsel. The
problem can also arise if there are conflicts between the actions taken by
the child and the actions taken by the parent. Is the parent responsible for
the damage caused to the child by incorrect representation? Does the court
have the duty to appoint the child’s temporary representative if he/she finds
that he/she is inadequately represented in the proceedings (Family Law,
Article 266, paragraph 2) even when the child has special legal capacity
and full litigation capacity? Can the court appoint a temporary representative
at all to a child who has legal and litigation capacity without his/her consent,
i.e. request (Family Law, Article 265, paragraph 3)? The questions are
numerous and require immediate resolution, as improper representation is a
material breach of the provisions of the civil procedure, which pays attention
to by both the second instance and the revision court ex officio (LCP,
Acrticle 374, paragraph 2, clause 9).

But let us get back to the legal representation of a child. As already
mentioned, in lawsuits for the exercise, deprivation and restoration of
parental rights the child has the capacity to bring proceedings as the holder
of rights from family relations, therefore they have the position of an
authorized plaintiff. However, in terms of the capacity to stand trial (and
the defendant has the capacity to stand trial if the corresponding duty is
related to him/her), things are a little different. Namely, it may be
concluded from the accepted concept of the subjective family rights of the
child as human rights and the accepted definition of parental right as the
parental duty, which they carry out “only to the extent necessary to protect
the person, rights and interests of the child,” that the child does not have
the capacity to be sued, namely he/she does not have the position of a
necessary and unique co-litigant with the parents in the proceedings in
which it is decided on the exercising, deprivation or restoration of parental
rights. The actual capacity to stand trial in these proceedings belongs to the
parents, regardless of the capacity of the child, although, due to the nature
of the legal relationship, according to the general rules of civil procedure
law, the claim should include all persons who are parties to that material
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legal relationship (Petrusi¢, 2006a, 183). In family-law disputes where the
court is obliged to decide in its ruling, in addition to the main issue which is
the subject of the lawsuit, also on exercising, and may also decide on the
deprivation of parental rights (such as marital disputes, Family Law, Article
226) — the child does not have the position of a litigant. Generally, in
domestic law, except in maternity and paternity disputes, the child is not
provided with the position of a litigant in litigations in which the litigation
for exercising and the litigation for the deprivation of parental rights are
conducted at the same time. In such a situation, in a litigation based on the
two-party structure, the procedural position of the child is ”blurred*
because the child is only a ”hidden®, "covert* party (Stankovi¢, 2012, pp.
42), although the child is a necessary participant in the substantive legal
relationship considered by the court and whatever decision it makes, it will
affect the position and rights of the child in the parent-child relationship.

In a lawsuit for the exercise, deprivation or restoration of parental
rights, in which the child has not acquired the status of a party, the child
could, as an independent holder of rights from family relations, acquire the
position of an intervener under the general rules of civil procedure law
(LCP, Article 215), namely the intervener with the position of unique co-
litigant (because the effect of the ruling also applies to the child). Although
this legal possibility exists as a general procedural rule, it is practically
inapplicable, since the Family Law did not pay special attention to this
issue. Without proper procedural operationalization, the law itself, even
though legally proclaimed, and albeit the supreme convention principle
(participation), is not possible without a closer provision that would define
who is obliged to inform the child of the possibility of participating as a
court intervener in the proceedings in which issues important for him/her
are being decided upon, and, additionally, who is responsible to prepare the
child for such participation.

Similar issues are related to other aspects of the child’s participation
in court proceedings. If a child participates in the proceedings as a witness,
he/she is subject to the same procedural rules that were prescribed for
witnesses in general civil proceedings — there are no adjusted rules on how
to prepare a child for testimony, on the manner of hearing, nor are there
provisions on the witness failure to respond to subpoena, on the contempt
of court, etc., and these are all appropriate to situations involving a child as
a witness (Vujovic¢, 2019, 199).

Although the applicable legal regulations generally proclaim the
right of a child to be a party even when he/she is not a party, he/she has the
right to express his/her opinion freely and directly in any proceedings in
which his/her rights are decided (Family Law, Article 65), the procedural
legislation does not provide the mechanisms for exercising that right of the
child. The court, as well as the collision guardian, or the child’s temporary
representative, has a duty to allow the child to express his/her opinion
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freely — but only when the child is a party (Family Law, Articles 265 and
266) (Corac, 2014, 331). In addition, the provisions on the exercise of the
child’s right to express an opinion require special analysis. It is undisputed
in legal theory that the full participation of the child in the proceedings is
not ensured by the mere “hearing” of the child who is able to express
his/her opinion, but rather that it is a complex process that involves
multiple stages. In this respect, the domestic legislator also stipulated that
the court in a lawsuit first determines whether a child is capable of forming
his/her opinion, taking into account the child’s age, developmental abilities,
etc. In this process, the court, as a rule, consults experts. If the court
determines that the child is capable of forming his/her opinion, it must:
1) ensure that the child receives all the information he/she needs to express
his/her opinion in due time; 2) allow the child to express his/her opinion
directly; 3) make sure that the consequences of accepting this opinion are
appropriately explained to the child: 4) determine the child’s opinion in a
manner and place appropriate to them, and his/her maturity; 5) give due
consideration to the child’s opinion. The assessment of whether the child’s
expressed opinion is his/her authentic opinion or the result of instructions
and pressure from adults, or whether the child’s expressed opinion or desire
is in accordance with his/her best interests, shall be provided by experts.
The Family Law prescribes the rule that a person selected by the child
him/herself should be present at an interview with the child (Article 65,
paragraph 6), but not how, on whose proposal and with whose help the
child would choose this person to assist and support him/her in the
proceedings in which he/she should form and express his/her opinion. Also
undefined is the position of that person in relation to the collision guardian
or temporary representative, who also have certain legal duties regarding
the exercise of the childss right to express an opinion.

The obligation to obtain opinion from the child during court
proceedings is not unconditional. The law imposes certain restrictions,
and they are related to the assessment of the best interests of the child The
court may deprive the child of the right to express an opinion in the
proceedings whenever it considers that expressing an opinion would
obviously be contrary to the best interests of the child (Family Law, Article
266 in fine), and no specific legal remedy is provided to ensure the control
of the court decision brought without the child’s involvement in the
procedure (Delibasi¢, 2006, 28). The failure of the court to allow the child
to express his/her opinion in the court proceedings concerning the child is
not envisaged as a material breach of the provisions of the civil procedure
which would lead to the annulment of the decision and which the second
instance court would take into account ex officio (Petrusi¢, 2006b, 114),
the so-called absolute material breach. Such a failure by the court could
possibly be classified as the so-called relatively material breach, which
exists when the court did not apply or incorrectly applied a procedural
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law provision during the proceedings, which was or could have influenced
the issuance of a lawful and correct ruling, whereby such violations are only
considered by the second instance court if the appellant has pointed to them.

CONCLUSION

The challenges of the modern judiciary faced with requests that
should contribute to the idea that a child is informed on each and every
proceeding in which issues related to the child are being decided, to be given
the opportunity to form and express his/her own opinion, to participate in the
proceedings in a manner adapted to his/her age and developmental
capacities and to obtain his/her independent legal representative and all
necessary legal assistance, better known as child-friendly justice standards,
are based on the principles of a fair trial. The essential, constitutive elements
of the right to a fair trial, in addition to the right of access to a court and legal
remedy, are also the principles of equality of arms and fair balance. Neither
party should be in a much weaker position in the proceedings than the other
(Rozakis, 2004, pp. 96, 97). The principle of audiatur et altera pars
primarily has a methodological value — the organization and manner of
action of the court in litigation must be arranged in such a manner so as to
enable the “other party” to be heard, which implies all of the parties
involved in the dispute. However, in a lawsuit that discusses the relationship
between the child and the parent, although the child has legal standing,
he/she does not have the secured position of a party. He/she is usually not in
the role of the plaintiff, but it is neither the “other* nor “opposing®, nor
should it be a ”hidden‘ party. The child is and should be the central figure of
the proceedings, because the proceedings are designed to protect him/her, to
protect his/her rights. Therefore, the legal solutions according to which the
child does not have to have the status of a party to the proceedings at all, and
according to which both the court and the temporary representative of the
child may decide that the child who is a party to the proceedings still does
not receive all the information they might require to form and express their
opinion on the subject matter of the proceedings, namely that they may
arbitrarily decide that the child is not given the opportunity to participate in
the proceedings at all in any way — because of their belief that it would harm
his/her best interests, require serious review.
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ITHOJIOKAJ JETETA Y CYJACKOM HAPHUYHOM
IHOCTYIIKY Y IPABHUM CTBAPUMA BPUHIEIDA,
JIMIIEBA U BPARAIBA POAUTE/BCKOI ITIPABA

Panka ByjoBuh
Perry6maku cekperapmjat 3a 3akoHO#aBcTBO, beorpax, Cpbuja

Pe3ume

V napHunama 3a BplIeHe, JIMIIEHe 1 Bpahamke POAUTEIbCKOT MPaBa CyIeNI0Baba CBUX
YHECHHKA OJIHOCA Y BE3H Ca KOjHM je JIOLLIO JIO CIopa — OJJHOCA AIeTeTa U POAUTEsba — OJf
HENPOLCHUBE je BOXHOCTHU 3a MPABUIHO U MOTIIYHO yTBphI/lBaH)e YAHBCHUYHOI CTakba U
JIOHOIIIEHE 3aKOHHUTE OJUIyKe Koja he y Hajehoj] Mepm 3am0oBOJBHTH HAjOOJBE MHTEpECE
nerera. Maxo je y nNpaBHUM CTBapuMa BpIICH:A, JULICHa 1 Bpaliamba POIUTEIHCKOT MPaBa
JIETeTy 3aKOHOM TIPH3HATO [IPAaBO Ha TyXkOY, OHO je CaMO MOTCHIMjaIHH, aJIi HE U HyXKHH,
YYECHHUK Y CyJCKOM noctynky. CTBapHa JiernTUMAalyja MpHaga poAUTe/buMa, He3aBUCHO
01 JIETUTHMAlMje JeTeTa, 300r Yera AeTe yrIaBHOM HHje y YJIO3H CTPAHKE, a He MOCTOjU
MOCceGHO TPOIECHO MPABIUIO O HY)KHOM M jeIMHCTBEHOM CyNapHHYapCTBY CBHX YYECHHKA
criopHor nopoanyHor ofHoca. [Iponecue oxpenbde (ommre u nocebHe) koje omoryhasajy
JeTeTy Ja KaJla HUje TOAHOCKIIALL TyXK0e, a HUje HU TyXEHH, y4eCTBYje y TOCTYIIKY y He-
KOj ZPyTOj MPOLIECHO] YJIO3M — Kao yMeIllay, CBEIOK WM caMO Kao HEKO KO UMa IPaBo Jia
M3pa3u CBOj€ MUIIUBEHE O TIPEAMETY MOCTYIKA KOjU T'a Ce THYE — TeLIKO CY CIPOBOAMBE Y
npakcH. Pasjior 3a TO HHje caMO HenpuiIaroheHOCT OMIITHX MPOLECHHUX MpaBUiIa CTBap-
HIM (pa3BOjHHAM) CIIOCOOHOCTHMA JieTeTa Beh M HeIOCTaTHOCT MOCEOHMX MPaBUIIa O 3aCTy-
Hamy [HAPOKO MOCTAB/LEHHUX JHCKPELIMOHIX OBJamilieta MPUBPEMEHOT 3aCTYITHHKA U CY-
Jla y TpOLIeH! 1a 1 Ou ydemthe nereta y KOHKPETHO] NMAPHULIM OWIIO OYMIIIEHO Y CY-
MPOTHOCTH Ca HErOBHM HajOOJbUM HHTEPECHMa, Te HU3a PYTHX OrpaHnyaBajyhux mpaBu-
JIa ¥ TIpaBHUX Npa3HuHA. JleTe Koje HUje HU CTpaHKa HM yMmellay Hema MoryhHocT yiia-
rama xajude Ha CyJICKe OJUTyKe KOjUMa je HEe3aJI0BOJBHO, 1A M KaJla je Y CaMOM MOCTYTIKY
OWIT0 y MPHJIMIM /12 U3pa3H CBOjE MUIILBEELE Y BE3U ca MPeIMETOM OfTyunBama. CBe Ha-
BeJICHO 00jEeKTHBHO KOMIIpOMUTYje MoryhHocT ydemha nerera y napHuIaMa y Kojuma ce
OITy4yje O BaXKHUM CTATYCHHM ITHTA-HMA, IIUTAbIMA TIPABHOT TI0JI0Kaja, OHOCHO ype-
hema paBHKX OAHOCA ACTETa H POAUTEIBA.



