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Abstract

The author deals with the case law of the European Court of Human Rights with
regard to hate crimes. The paper presents and analyzes the Court judgments entailing the
obligation to examine the existence of prejudice in the committed offenses, envisaged in
Articles 2, 3 and 8 in conjunction with Article 14 of the Convention. The Court’s case-law
initially pertained to hate crimes committed by state authorities, but it subsequently
evolved to cover hate crimes committed by individuals. At the end of the paper, the author
presents a normative framework of hate crimes in the Republic of Serbia and points out to
the shortcomings in the mode of incrimination, as well as to the problem of not applying
the standards established by the Court in investigating the existence of possible prejudice in
the committed crimes.

Key words: hate crime, European Court of Human Rights, practice, Republic of
Serbia.

ITPAKCA EBPOIICKOI' CYJA 3A JbYJACKA IIPABA
Y IIOIVIEAQY 3JIOYUHA MPKIBE

Arncrpakr

AyTtop ce y pany 6aBu mpakcoM EBporckor cyna 3a JpyAcKa IpaBa y IOTIJIELY
3JI04MHA MpXKibe. IberoBo m3narame je CTpyKTypUpaHO Ha Taj HAYMH Ja HABOAU U
aHaIM3Upa Ipecy/ie Ha OCHOBY KOjUX je CTBOpEeHa 00aBe3a HCIMTHBAMKbA MOCTOjarba
npeapacyzie KoJ U3BpLUICHNX KPUBHYHMX JIeNa y HOreqy wiaHosa 2, 3 u 8 y Be3u ca
gnadoM 14 Konsermmje. Yjemno, ayrop umcrude na ce mpakca Cyma mpBoOHTHO
OJIHOCHJIA Ha 3JI0YMHE MPIKEbE MMOYNEbEHE O] CTPaHe AP)KaBHUX OpraHa, ajik Aa je OHa
HocJje eBoyHpana u 00yxBaTuiia 3I04HHE MPIKEE U3BPIICHE OJ] CTPAaHEe MOjeAnHALA.
Ha kpajy paga ayTop u3iake HOPMATHBHHM OKBHp y IOIJIENY 3JI0YHHA MPXKEE 3a
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Penyomuke CpOwuje, y3 ykasuBame Ha HEZOCTaTKe y HAUMHY WHKPHMUHAIHMjE, allk U
Ha Tpo0JIeM HelpuMeHe CTaHIapja YCTaHOBJbeHHX o1 cTpaHe Cyza y UCTpaKHBamby
HocTojama MOryhHx npeapacy/ie Ko N3BpIICHHX KPUBIHYHUX JIelia.

Kibydune peun: 3m0unH Mpxibe, EBpoIicku cyy 3a Jby/cka npasa, npakca, Pemry6nmka
CpOuja.

INTRODUCTION

Hate crimes fall into the category of violent crimes. They are part
of general crime, but they differ from other criminal offences in terms of
motivation, which is reflected in the existence of prejudice (bias). Hate
crime is not a phenomenon peculiar only to the contemporary society be-
cause hate crimes have been part of human history since ancient times.
Yet, this form of violent crime became the subject matter of interest of
scientific thought only in the 1980s. Numerous criminal law and crimino-
logical studies on hate crimes have been published since then, but there is
still room for further study of this phenomenon. Lately, the need to exam-
ine prejudices against people who are "different," as the essence of this
form of crime, have been intensified with the outbreak of the migrant cri-
sis, the war in Syria, the so-called the Arab Spring, and more.

In 2008, the European Union Fundamental Rights Agency (FRA)
adopted the so-called Framework Decision on Racism and Xenophobia -
with special attention to the rights of victims of crime, obliging the Member
States to effectively investigate and punish the existence of prejudice in the
commission of crimes. Over the last decade, the European Court of Human
Rights (hereinafter: the Court) has argued on several occasions that victims of
hate crimes have the right not only to be generally recognized as victims of
crime but also to have been victimized as a result of the perpetrators’ preju-
dices. Based on the Warsaw Declaration of the Council of Europe (2005),
there is a commitment to ensure a greater complementarity between the legal
texts of the European Union and the Council of Europe. In this regard, the
European Union has undertaken to transpose the aspects of the Council of
Europe Conventions into the normative framework of the European Union.
In other words, the EU Member States have undertaken to align their legis-
lation with the obligations arising from the European Convention on Hu-
man Rights and Fundamental Freedoms (hereinafter: the Convention).
According to Article 52 (3) of the Charter of Fundamental Rights of the
European Union (2000/C 364/01), the meaning and scope of the rights
protected by the Charter (such as Article 21 on the right to non-
discrimination) should be interpreted in the same way as the correspond-
ing right provided by the Convention (EU FRA, 2018, 2). In order to ob-
serve what obligations are envisaged for the EU Member States and for
the Council of Europe member states, the paper will present the relevant
practice of the Court on hate crimes and discuss the relevance of the ob-
served cases for further practice.
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THE COURT'S CASE LAW ON ARTICLE 2 OF THE CONVENTION
CONCERNING HATE CRIMES

In terms of Article 2 of the ECHR (right to life), we will first ob-
serve the case Menson and Others v. UK (app.no. 47916/99). In this case,
Michael Menson, an African-American, was attacked by a racist gang in
January 1997, when he sustained severe bodily injuries. He died on 13
February 1997, as a result of the attack. The attackers were soon arrested
and sentenced to prison terms. Although they were convicted, a later in-
vestigation revealed that the actions of the Metropolitan Police Service
(MPS) were accompanied by numerous shortcomings, the most serious of
which were reflected in their attitude that the victim set himself on fire. It
was only two years later that the Metropolitan Police Service accepted
that the victim had died as a result of an attack by a gang.

The court found that there were very serious shortcomings in the
investigation into Mr Manson's death, which was contrary to the require-
ment of an effective investigation. Despite declaring the application in
this case manifestly ill-founded, as the perpetrators were convicted and
punished, the Court emphasized that the respondent State’s legal system
had properly demonstrated, in its final analysis and with reasonable expe-
dition, its ability to enforce criminal law against those who unlawfully
took the life of another, regardless of the racial background of the victim.
However, in spite of the Court decision, the significance of this case is re-
flected in the fact that the Court has once again emphasized that Article 2
of the Convention imposes a procedural obligation to conduct an effective
official investigation which should be able to determine the causes of vio-
lations and identify the responsible persons in view of punishment. Where
death occurs, as in the case of Michael Manson, the investigation be-
comes even more important, given the fact that the essential purpose of
such an investigation is to ensure the effective application of domestic
laws that protect the right to life (Paul and Audrey Edwards v. the United
Kingdom, 8§ 69). At the same time, the greatest significance of this case is
reflected in the Court's view that, where the attack is racially motivated, it
is particularly important that the investigation be conducted vigorously
and impartially, taking into account the need to continuously confirm the
condemnation of racism in society, and preserving the confidence of mi-
norities in the government's ability to protect them from the threat of rac-
ist violence.

This Court stance created the basis for determining the new duties
of state bodies in connection with criminal offenses committed out of
prejudice. This duty derives from Article 14 of the Convention (prohibi-
tion of discrimination) and is reflected in the obligation to investigate and
discover racial motives. In this regard, we will present a case in which
such a duty was promoted by the Court (EU FRA, 2018, 3).
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In the case Nachova and others v. Bulgaria (app. no.3577/98 and
43579/98), the Court found that there had been a violation of the negative
obligation under Article 2 of the Convention because, on 19 July 1996,
the military police forces killed two Bulgarian nationals of Roma origin,
Mr Angelov and Mr Petkov, while attempting to arrest them. The two
men were members of a military construction unit. Due to unjustified ab-
sence, they were arrested and sentenced to prison terms, but they soon
managed to escape. Military police were soon sent to deprive them of
their liberty. However, during the arrest, the military police opened fire
and killed them. The Court emphasized that Article 2 not only protects
human life from intentional deprivation but also covers situations where
the use of force is permitted, and which may result in the deprivation of
life of a person. It was also emphasized that, in examining the alleged
violation of Article 2 of the Convention, the Court must take into account
not only the state authorities conduct but also all the circumstances of the
case. The use of force must be absolutely necessary to achieve one or
more of the objectives set out in Article 2 of the Convention (Dimovski,
Jovanovi¢, 2019: 80).

At the same time, the Court examined the existence of a violation
of Article 2 in conjunction with Article 14 of the Convention. In the pre-
sent case, the Grand Chamber of the Court pointed out that it had not
been established whether the killings were racially motivated, and no vio-
lation of Article 14 regarding the negative obligation envisaged in Article
2 of the Convention had been established. However, the Grand Chamber
found that the domestic authorities had failed to conduct an adequate in-
vestigation into possible racist motives; the state failed to take all necessary
measures and to investigate whether discrimination played a role in the
critical event, thus violating Article 14 in relation to procedural obligations
under Article 2 of the Convention. Thus, although it was not established
before the Court that the members of the military police were racially
motivated, it was the task of the respondent State authorities to investigate
this matter, in accordance with its procedural obligation under Article 2.

When there is deprivation of a person’s life, the Court emphasized
that Articles 2 and 14 of the Convention impose a duty on public authorities
to conduct an effective investigation, regardless of the racial or ethnic origin
of the victim. At the same time, the authorities have an additional obligation
to take all reasonable steps to detect the possible existence of a racist motive
in an incident involving the use of force by civil servants. In the present
case, notwithstanding the existence of the statement of witness M.M. on rac-
ist verbal abuse, which should have been a sufficient sign to domestic au-
thorities of the need to investigate racist motives, such an investigation had
not been conducted. Accordingly, the Court found a violation of the right to
non-discrimination under Article 14, in conjunction with the procedural ob-
ligation, as one aspect of Article 2 of the Convention.
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The Court considered that, when the domestic authorities did not
conduct investigations to establish the existence of discrimination, thus
neglecting the evidence on possible discrimination, strong conclusions
and indications of a violation of Article 14 of the Convention could be
drawn, which shifts the burden of proof to the respondent State. Concur-
rently, relying on the case facts, the Court emphasized that the domestic
authorities failed to invoke a number of disturbing circumstances, such as
excessive use of force and racist statements, and that it was justified to
shift the burden of proof to the respondent State. In other words, it is up
to the domestic authorities to prove, on the basis of additional evidence or
a convincing explanation of the facts, that the specific events were not
caused by discrimination by the state authorities.

The Court later found in its case-law that there had been a violation
of Article 14 in conjunction with Article 2 in procedural terms in a num-
ber of other cases. Suffice it to mention, for example, Ciorcan and others
v. Romania (app. no 29414/09 and 44841/09) or Angelova and lliev v.
Bulgaria (app. no 55523/00). In addition, we should mention the cases of
Ognyanova and Choban v. Bulgaria (app. no 46317/00), Vasil Sashov Pe-
trov v. Bulgaria (app. no 63106/00) and Mizigdrovd v. Slovakia (app. no
74832/01), in which the Roma were deprived of their lives by the police
and the Court found a violation of the procedural obligation under Article
2 of the Convention, but it did not find a violation of Article 14 of the
Convention, because in specific cases there were no circumstances show-
ing that the authorities “had in front of them information sufficient to
warn them of the need to investigate possible racist pretensions in specific
events“. In other words, unlike the case of Nachova and others v. Bulgar-
ia, the domestic authorities in these three cases did not have before them
any concrete elements that could suggest that the applicants’ victimiza-
tion was a consequence of racial prejudice. Although there were reports
of prejudice against Roma in those countries, the Court did not consider
that the domestic authorities in the particular circumstances had sufficient
information before them to warn them of the need to investigate possible
racist scenes in the events leading to death.

For the sake of correct understanding of the obligations of state au-
thorities in determining the existence of prejudices, we will cite a separate
opinion of Judge David Thor Bjérgvinsson from the case of Mizigdarova
v. Slovakia (app. no 74832/01). Judge Bjoérgvinsson considered that nu-
merous reports show that "police brutality against persons of Roma origin
at the relevant time was systemic, widespread and a serious problem in
Slovakia."” On the other hand, most judges stressed that with regard to
persons of Roma origin, this would not exclude the possibility that in a
particular case the existence of independent evidence of a systemic prob-
lem, in the absence of any other evidence, would be sufficient to warn the
authorities of a racist motive (Mizigarovad v. Slovakia, §122). However,
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although concerned about these reports, most judges were not convinced
that the objective evidence itself was strong enough to suggest the exist-
ence of a racist motive. It should also be noted that dissenting opinions
can be very important, as they indicate the direction of further change of
the Court's practice, and it is not impossible for the Court to revise its un-
derstanding of this issue in the future.

In its practice, the Court has established the obligation to investi-
gate the existence of discriminatory motives in criminal offences commit-
ted not only by state authorities but also by private persons. In this regard,
we will return to the judgment of Angelov and lliev v. Bulgaria, in which
members of the Roma population were attacked by seven young men on
18 April 1996, when Angel Dimitrov Iliev was seriously injured. Reiter-
ating the views taken in the cases of Nachova and others v. Bulgaria and
Ciorcan and others v. Romania, the Court pointed out that it was com-
pletely unacceptable that the domestic authorities had not expeditiously
conducted a preliminary investigation against the attackers, given the fact
that the racist motives for the attack on the applicant’s cousin were
known to the domestic authorities at a very early stage of the investiga-
tion. As the investigation had been delayed for over 11 years, the statuto-
ry period of limitation had expired for a large number of attackers; the
Court also noted that the perpetrators had not been charged with any ra-
cially motivated crime. Accordingly, the Court concluded that the domes-
tic authorities did not make a clear distinction between this racially moti-
vated crime and other non-racially motivated criminal offenses, which is
incompatible with Article 14 of the Convention. Therefore, in the present
case, the Court found that the applicants had infringed Article 14 in con-
junction with Article 2 of the Convention in procedural terms.

THE COURT'S CASE LAW ON ARTICLE 3 OF THE CONVENTION
CONCERNING HATE CRIMES

In its case-law, the Court has established an obligation to examine
the existence of prejudice among other articles of the Convention. Thus,
for example, the judgment in Bekos and Koutropoulos v. Greece (app. no
15250/02) reported that on 8 May 1998, at around 00:45, police officers
responded to a telephone call concerning an attempt of two men of Roma
origin, the applicants Bekos and Koutropoulos, to break into a kiosk. The
incident was reported by Mr. Pavlikis, the grandson of the kiosk owner.
The first applicant was trying to break into a kiosk with an iron bar, while
the second applicant was guarding. Mr Pavlakis fought with the appli-
cants, hitting the second applicant in the face (as alleged by the second
applicant). At that moment, three police officers arrived at the scene. The
first applicant first claimed to have been deprived of his liberty without
being beaten. Then, one of the policemen took off his handcuffs and hit
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him several times with a truncheon on his back and head. Following the
arrest, the applicants were taken to the Mesolongi police station. During
being taken to a cell, the first applicant was allegedly hit twice with a
truncheon by one police officer, while another police officer hit him in
the face. In the morning, he was taken to the interrogation hall, where he
was allegedly beaten by three police officers in order to extract confes-
sions for other criminal acts and information about who was involved in
the sale of psychoactive substances in the given area. The second appli-
cant stated that he had been abused throughout the hearing; he was first
beaten with a stick, which was then pushed into his buttocks over his
pants, and asked to smell the stench. Both applicants stated that could
hear each other's screams during their interrogation.

The applicants claimed a violation of Article 3 (prohibition of tor-
ture) as well as Article 14 (prohibition of discrimination) in conjunction
with Article 3 of the Convention. Applying the criteria developed in its
case-law to this case, the Court considered that the serious physical inju-
ries suffered by the applicants by the police, as well as the feelings of
fear, pain and inferiority resulting in the disputed treatment, must have
led to the specific police conduct be cruel enough to be categorized as in-
human and degrading treatment within the meaning of Article 3 of the
Convention. On the basis of the above, the Court concluded that there
was a violation of Article 3 of the Convention in a negative light. At the
same time, the Court assessed whether there had been a violation of the
procedural obligation under Article 3 of the Convention. Although it was
established that the applicants had been ill-treated while in custody, no
police officer had ever been punished, either in criminal proceedings or in
internal disciplinary proceedings for the applicants’ ill-treatment. In these
circumstances, given the lack of an effective investigation into the appli-
cants’ credible allegation’ that they had been ill-treated in custody, the
Court considered that there was a violation of the procedural obligation
laid down in Article 3 of the Convention.

The Court ultimately examined whether there had been a violation
of Article 3 in conjunction with Article 14 of the Convention. As the do-
mestic authorities did not investigate the possible racist motives behind
the incident, even though the authorities had credible information that the
alleged attacks were racially motivated, the Court concluded that the au-
thorities had failed to fulfill their duty under Article 14 in conjunction
with Article 14 to take all possible steps to investigate whether discrimi-
nation may have played a role in the events. Thus, there was a violation
of Article 3 in conjunction with Article 14 of the Convention.

Another interesting case is Seci¢ v. Croatia (app. no 40116/02).
This case concerned Sems Seci¢, the applicant of Roma origin, who was
attacked in Zagreb on 29 April 1999 while collecting scrap metal together
with several other individuals. The police were soon notified, spoke to
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people at the crime scene and toured the neighborhood in order to find the
attackers. The applicant was taken to hospital, where the doctors found
that there were no broken bones and prescribed painkillers. However,
during the night, Mr. Segié¢ went to another hospital due to severe pain,
where doctors diagnosed him with multiple rib fractures. As a result of
this attack, the applicant visited the Psychiatric Clinic until the beginning
of June 1999, where he was treated for a post-traumatic stress disorder,
characterized by depression, tension, panic attacks, fear for his own safety
and the safety of his family, insomnia and nightmares. This judgment is
significant because it was for the first time that the Court established an
obligation for domestic authorities to effectively investigate possible mo-
tives for bias in criminal cases involving private individuals rather than
public authorities. Thus, the Court emphasized (in paragraph 67) that in
investigating violent incidents, the State authorities have an additional ob-
ligation to take all reasonable steps to expose any racist motive, and held
that this obligation also exists in cases of acts contrary to Article 3 of the
Convention. In addition, the Court found it “unacceptable that the police
were aware that the disputed event was most likely caused by ethnic ha-
tred, but still allowed the investigation to last longer than seven years
without taking any serious action to identify or criminalize prosecution of
the perpetrator” (Secic¢ v. Croatia, §70). Therefore, the Court concluded
that there had been a violation of Article 14 in relation to the procedural
obligation stemming from Article 3 of the Convention.

The court extended the obligation of the state to establish certain
motives for the commission of a criminal offense by the judgment in Mi-
lanovi¢ v. Serbia (app. no. 44614/07). Zivota Milanovic, an applicant of
Roma origin, from the village of Belica in the municipality of Jagodina, is
the most prominent member of the religious community called Hare
Krishna. During 2000 and 2001, the applicant began receiving anony-
mous telephone calls, including a threat to be burned “for spreading the
gypsy religion.” In late 2001, the applicant reported the threats to the
Jagodina Police Department, stating his suspicion that the threats were
coming from members of a nationalist organization called "Obraz". In
addition to receiving telephone threats, the applicant was the victim of
several physical attacks in the period from 2001 to 2007, involving the
use of a cold weapon (a wooden stick and a knife).

In this case the Court, found a violation of the positive obligation
under Article 3 of the Convention because the police authorities had not
taken justified and effective steps to prevent the applicant's ill-treatment
again, despite the fact that there was a real risk of such an outcome. How-
ever, the significance of this judgment is reflected in the fact that the
Court has considered the existence of a violation of Article 14 in conjunc-
tion with Article 3 of the Convention in procedural terms. The Court em-
phasized (in paragraph 96) that, when investigating violent incidents such
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as racially motivated attacks, state authorities have an additional obliga-
tion to take all reasonable steps to expose any religious motive and to de-
termine whether religious hatred or prejudice may have played a role in
the events. Admittedly, proving such motivation can be difficult in prac-
tice. The obligation of the respondent State to investigate possible reli-
gious scenes of the violent act is not absolute but it implies an obligation
of the state authorities to exert their best efforts and do what is reasonable
in the circumstances of the case. In paragraph 97, it was pointed out that
“the Court considers that the above is also true in cases where private in-
dividuals act contrary to Article 3 of the Convention. Equally treating re-
ligiously motivated violence and brutality with cases that do not have this
kind of oversight would interfere with the specific nature of acts that are
particularly destructive of fundamental rights. Failure to differentiate be-
tween the way in which substantially different situations are handled may
constitute unjustified conduct incompatible with Article 14 of the Con-
vention. On the basis of all the foregoing, the Court concluded that there
had been a violation of Article 14 in respect of the procedural aspect of
Acrticle 3 of the Convention (Temperman, 2015: 157-158).

In the case of Virabyan v. Armenia (app. no 40094/05), the Court
extended the grounds of prejudice to ideology. The applicant Grisha Vi-
rabyan was a member of the opposition People's Party of Armenia. Dur-
ing the February and March 2003 presidential elections, the applicant was
an authorized election assistant to an opposition candidate. Following the
elections, the International Election Observation Mission ruled that the
election process was not conducted in accordance with international
standards. The opposition candidate addressed the Constitutional Court,
which recommended that a referendum on confidence in the re-elected
president be held within a year. As the one-year deadline approached, the
opposition began organizing protests across the country to challenge the
legitimacy of the re-elected president. The applicant took part in the pro-
tests, which resulted in his arrest. During his detention, according to the
applicant, he had been subjected to treatment contrary to Article 3 of the
Convention. At the same time, the Court considered whether the ill-
treatment could be linked to the applicant's political views and, therefore,
considered discriminatory. In this regard, the Court concluded that it
could not be ruled out that the violent behavior of the police may have
been motivated by other reasons. With regard to the existence of a proce-
dural violation of Article 14 in conjunction with Article 3, the Court was
of the view that the authorities had before them credible information suf-
ficient to alert them to the need for initial verification and, depending on
the outcome, investigation of possible political motives for abuse. The
domestic authorities did not attempt to investigate the circumstances of
the applicant's arrest, including a number of inconsistencies and other el-
ements indicating the possible politically motivated nature of the meas-
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ure, and no conclusions were drawn from the available materials. There-
fore, the Court concluded that the authorities had failed to fulfill their du-
ty under Article 14 of the Convention in conjunction with Article 3 to
take all possible steps to investigate whether or not discrimination may
have played a role in the applicant's ill-treatment.

In its practice, the Court has also established that disability can al-
so be a basis for prejudice. In the case of Djordjevic c. Croatia (app. no
41526/10), applicant Dalibor Pordevi¢ (a person with a disability) and his
mother Radmila Pordevi¢ were victims of abuse by pupils for the period
of four years. As most of the abusers were children in the criminal law
sense (persons under the age of 14), which made it impossible to impose
criminal sanctions against them, the Court could not consider a violation
of the procedural obligation under Article 3 of the Convention. Notably,
in that particular case, it is probable that none of the offenses complained
of by the applicants constitute a criminal offense, and that the incidents of
harassment are entirely incompatible with Article 3 of the Convention.
This case refers to the issue of positive obligations of the state in quite a
different situation, outside the sphere of criminal law, when the compe-
tent state authorities are aware of the situation of serious harassment and
even violence against a person with a physical and mental disability.

On the basis of all the above, the Court was satisfied that the do-
mestic authorities were aware of the constant harassment of the first ap-
plicant by children from his neighborhood and children attending a near-
by school. The Court found that the competent authorities had not taken
sufficient steps to determine the extent of the problem and to prevent fur-
ther abuse. Accordingly, here was a violation of Article 3 of the Conven-
tion in respect of the first applicant. Although the Court did not find a
violation of Article 14 of the Convention because the applicants had not
exhausted domestic remedies, the Court emphasized that disability consti-
tuted grounds for discriminatory treatment.

The next case which will be analyzed is Identoba and Others v.
Georgia (app. no 73235/12). The significance of this judgment is reflect-
ed in the fact that the Court has established homophobia as the basis of
prejudice. The applicant in this case was the non-governmental organiza-
tion Identoba, whose goal is to promote and protect the rights of members
of sexual minorities. At the same time, 14 other Georgian citizens applied
as applicants. The controversial event was related to the celebration of the
International Day against Homophobia on May 17. In this regard, on 8
May 2012, Identoba asked the state authorities to provide sufficient pro-
tection in terms of possible violence against the participants in the event,
having in mind the hostile attitude towards sexual minorities in Georgia.
Counter-demonstrations were organized on the day of the event. On that
occasion, counter-demonstrators shouted derogatory slogans at the ex-
pense of sexual minorities, and physically attacked the participants, which
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resulted in injuries to several applicants. Although members of the inter-
nal affairs were present, they did not react adequately, despite the fact that the
participants in the march demanded to be provided with protection. Also,
several participants were arrested with the explanation that the police wanted
to provide them with protection from counter-demonstrators. In that case, the
Court held that there had been a violation of Article 3 of the Convention.

In that case, the Court also considered that there was a violation of
Article 14 in conjunction with Article 3 of the Convention. As the organ-
izers warned the police of the possibility of violence, and considering the
existing reports on the negative attitude towards sexual minorities in
some parts of society, the local authorities had a positive obligation to
protect the protesters. At the same time, domestic authorities violated a
procedural obligation to investigate developments during the demonstra-
tions, with particular emphasis on identifying motives for bias and identi-
fying those responsible for committing homophobic violence. Thus, the
Court concluded that there had been a violation of the respondent State's
positive obligations under Article 3 taken in conjunction with Article 14
of the Convention.

In the case B.S. v. Spain (app. no 47159/08), the Court broadened the
scope of prejudice based on gender. The applicant was a woman of Nigeri-
an descent, working as a prostitute at the time. In July 2005, she was
stopped for questioning by police on three occasions, during which she
claimed she was beaten and racially abused each time. After the third such
incident, she filed a criminal complaint, and she had to go to the hospital.
After being interrogated for the fourth time, she filed a new criminal com-
plaint in which, among other things, she claimed that women with a "Euro-
pean phenotype" were not stopped and interrogated by the police.

The Court found that the investigation was inadequate in many re-
spects: the authorities refused to organize the identification of the sus-
pects using two-way mirrors, and the medical reports were not taken into
account. Consequently, the investigation was not sufficiently thorough
and effective to meet the procedural requirements of Article 3 of the
Convention. It is important to note that the Court did not find a violation
of the negative obligation under Article 3 of the Convention, as the medi-
cal reports were inaccurate and unclear. The Court also dealt with the ex-
istence of a violation of Article 14 in conjunction with Article 3 in respect
of a procedural aspect. In this regard, the Court reiterated the obligation
of local authorities to investigate whether there is any link between racist
attitudes and an act of violence in the context of the procedural obliga-
tions under Article 3 of the Convention, and stated that the implicit part
of Article 14 of the Convention is to ensure respect for fundamental val-
ues set out in Article 3 of the Convention without discrimination. The ap-
plicant's arguments were not examined by the domestic courts, which also
failed to take into account her particular vulnerability inherent in her situ-
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ation as an African woman working as a prostitute. The authorities thus
failed to fulfill their obligation to take all possible measures to determine
whether a discriminatory attitude could play a role in the events. Although
the Court did not use the term intersectionality (gender) in the reasoning of
its decision, it is clear that it referred to discrimination based on gender.

Mudric v. the Republic of Moldova (app. no 74839/10) is another
gender-based case. After the divorce from her husband, the applicant Lid-
ia Mudric continued to live in a house in the immediate vicinity of her ex-
husband's house. On 31 December 2009, her ex-husband broke into her
house and beat her. A few months later, he beat her again, but this time he
remained to live in the applicant's house, and she had to seek accommo-
dation in her neighbors’ houses.

The Court concluded that the manner in which the state authorities
acted in this case, in particular the long and unexplained delays in the ex-
ecution of the domestic court's eviction order and the submission of A.M.
to compulsory medical treatment, constituted a failure to fulfill their posi-
tive obligations under Article 3 of the Convention. Accordingly, the
Court held that there had been a violation of that provision. In this case,
the Court also dealt with a violation of Article 14 in conjunction with Ar-
ticle 3, as the applicant considered that the authorities had not applied
domestic legislation intended to provide protection against domestic vio-
lence, as a result of preconceived notions of the role of women in the
family. According to the Court, there were clear facts indicating that the
actions of the authorities were not a simple failure or delay in action, be-
cause they repeatedly approved of such violence and reflected a discrimi-
natory attitude towards her as a woman. Thus, in the circumstances of the
case, the Court found that there had been a violation of Article 14 in con-
junction with Article 3 of the Convention.

The next case concerning the violation of Article 14 of the Con-
vention in conjunction with Article 3 of the Convention is Skorjanec v.
Croatia (app. no 25536/14). The applicant was born in 1988 and lives in
Zagreb. On 9 June 2013, the Zagreb police received an emergency call on
the attack of two men against a Roma man and a Croat woman. At the
crime scene, the police found the applicant Maja Skorjanec, her partner
S.S. and another individual (1.M.), with whom the victims of the attack
had an oral and physical conflict. Everyone present had visible injuries.
Police soon arrested another attacker (S.K.). The initial police report
showed that the applicant and her Roma partner had an argument with
I.LM. and SK, where the second attacker said, "all Gypsies should be
killed, we will exterminate you." At that point, the applicant's partner was
attacked by .M. and S.K. Although Maja Skorjanec and her partner tried
to escape, the attackers caught up with them. Then, S.K. threw the appli-
cant on the ground and struck her in the head. The attackers then kept
beating Maja's partner, and injured his hands/arms with a knife.
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Although the applicant had also been beaten and inflicted with
bodily injuries, the perpetrators were not charged with a racially motivat-
ed crime against her; as she was not a Roma woman herself, the prosecu-
tion claimed that there was no indication that she had been attacked for
racial hatred. The Court reiterated that, when evidence of racist verbal
abuse is discovered in an investigation, this must be proven and, if con-
firmed, a detailed examination of all matters should be undertaken in or-
der to discover possible racist motives. Thus, the context of the attack
must be taken into account. In real life, some people become victims of
hate crimes not because they possess a certain trait but because of their
connection to another person who actually or probably possesses the giv-
en trait. This connection may take the form of the victim's association
with a particular group, or the victim's actual or perceived affiliation with
a member of a particular group (e.g. a personal relationship, friendship or
marriage). In the specific case, the competent prosecutor's office limited
the investigation into the potential hate crime only to Maja’s partner (Mr.
S.S). This led to an inadequate investigation by the domestic authorities
into the applicant's allegations of a racially motivated act of violence
against her to an extent incompatible with the State's obligation to take all
reasonable steps to detect possible racist motives behind the incident.
Given the failure of the senior public prosecutor to carry out the neces-
sary supervision of a particular case as required by the Convention, the
Court concluded that the domestic authorities had failed to fulfill their ob-
ligations under the Convention when dismissing the applicant's racially
motivated violence against her without prior investigation before taking
their decision. On the basis of all the above, the Court concluded that
there had been a violation of Article 3 in its procedural aspect in conjunc-
tion with Article 14 of the Convention.

THE COURT'S CASE LAW ON ARTICLE 8 OF THE CONVENTION
CONCERNING HATE CRIMES

R.B. v. Hungary (app. no 64602/12) was the first case where the
Court found the existence of racist motives as a ground for a violation of
Avrticle 8 of the Convention (right to respect for private and family life).
The facts of the case relate to a series of protests against members of the
Roma population during 2001 in Gongydspata, organized by right-wing
parties and organizations. The applicant and her child were victims of
racist outcries and threats. In addition to being a victim of a violation of
Article 3 of the Convention, the applicant alleged that the domestic au-
thorities had failed to take relevant criminal measures against the partici-
pants in the anti-Roma rallies in order to deter them from the racist har-
assment that had ultimately occurred, and failed to properly investigate
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the occurrences of racist verbal abuse, thus disregarding the positive obli-
gation under Article 8 of the Convention.

Finding the existence of a minimum level of severity as a ground
for a possible violation of Article 3 of the Convention, the Court found
that the event in question did not reach that level and rejected the applica-
tion as manifestly ill-founded in respect of Article 3 and Article 3 in con-
junction with Article 14 of the Convention. The Court then analyzed
whether there had been a violation of Article 8 of the Convention, as the
applicant had been the victim of a racist attack, which necessarily affect-
ed her private, in terms of ethnic identity. In this regard, the Court em-
phasized that, “when an individual makes credible allegations that she has
been subjected to harassment by motivated racism, including verbal at-
tacks and physical threats, domestic authorities have a similar obligation
to take all reasonable steps to expose any racist motive and determine
whether ethnic hatred or prejudice may or may not play a role in the dis-
puted events.”

In the Court's view, these positive obligations require an even higher
standard of state response to alleged incidents motivated by bias in situations
where there is evidence of patterns of violence and intolerance towards eth-
nic minorities. The Court held that the respondent State had failed to provide
the applicant with adequate protection against attacks on her integrity and
had shown that the manner in which the criminal law mechanisms had been
enforced in this case was incorrect to the point of violating the respondent
State's positive obligations under Article 8 of the Convention.

CONCLUSION

In general, the presented case law of the Court illustrates the obli-
gation of the state authorities to do everything reasonable in the given cir-
cumstances to gather evidence if the motive indicates the existence of a
possible prejudice. It can be concluded from the presented practice that
the obligation to investigate prejudice is related to various articles of the
Convention, and it also illustrates how the Court has expanded the legal
grounds of prejudice. In this way, the Court has created standards which
need to be met in order to conduct an effective investigation in case of a
suspected hate crime.

In the Republic of Serbia, the amended Criminal Code of 2012
(Kriviéni zakonik Republike Srbije, 2005) includes Article 54a, which
prescribes a special circumstance for sentencing the criminal offender of
a hate crime. Namely, Article 54a of the Criminal Code stipulates that if
the criminal offense is committed out of hatred based on race and reli-
gion, national or ethnic origin, gender, sexual orientation or gender identi-
ty of another person, the court will assess this circumstance as an aggra-
vating circumstance, unless it is prescribed as a feature of a specific crim-
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inal offence. In this way, the Serbian legislator has expanded the range of
criminal offences (in addition to criminal acts of inciting national, racial
and religious hatred and intolerance and racial and other discrimination)
where hatred is a motive for committing criminal acts. This has intensi-
fied state repression against hate crimes.

A careful analysis of the legal text shows that Article 54 of the
Criminal Code prescribes general rules on sentencing, emphasizing that the
incentive for the commission of a criminal offense will be taken into ac-
count in the sentencing process. In that way, hatred could be taken as an in-
centive for criminal conduct when sentencing offenders. However, by ex-
plicitly prescribing hatred as an aggravating circumstance, the legislator in-
tended to raise criminal protection to a higher level in relation to particular-
ly vulnerable social groups whose members have been victims of various
hate crimes as a result of belonging to such social groups. At the same time,
it should be emphasized that the legislator should not have been guided by
the exhaustive enumeration of the legal grounds for the existence of hatred,
without stating in sufficient detail the grounds of hatred (hate crimes).
Namely, the question justifiably arises as to whether this provision could be
applied if the hatred was aimed against persons with certain mental or
physical disabilities. The linguistic interpretation of provision 54a of the
Criminal Code yields a conclusion that there is no place for the application
of a more stringent punishment if the criminal offense is committed out of
hatred against persons with disabilities. However, even in such cases, it is
possible, without changing the provision of Article 54a of the Criminal
Code, to strengthen the criminal protection of persons with disabilities by
applying the provisions on general sentencing rules.

In order to overcome this shortcoming, in addition to listing the
specific characteristics that are protected by law, the legislator should en-
visage that some other characteristics may also appear as a basis for qual-
ifying a certain act, which would ultimately provide for the imposition of
a more stringent punishment for hate crimes. Another option is to expand
the grounds of hatred, which has been done in defining the terms “dis-
crimination” and “discriminatory conduct” in Article 2 of the Act on the
Prohibition of Discrimination (Anti-Discrimination Act).

In addition to the fact that the normative framework of the Repub-
lic of Serbia has certain shortcomings regarding the grounds of hate
crimes, and despite the existence of the General Mandatory Instruction to
the Republic Public Prosecutor on Hate Crimes, it should be noted that
only one hate crime verdict was passed in Serbia in November 2018, even
though there are numerous crimes where there is a reasonable suspicion
that prejudice is the basis for the commission of these criminal offences.
This clearly indicates that the prosecutor's offices in the Republic of Ser-
bia should not only declaratively adopt but finally start implementing the
standards created by the Court.
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MPAKCA EBPOIICKOT CVY/A 3A JbYJICKA [TIPABA
Y NOTJIEAY 3JIOYMHA MPKILE

Japko JlumoBcKuU
Vausepsurera y Hunty, I1pasau daxysrer, Hrm, Perry6mika Cpouja

Pe3ume

3704YHH MPKEbE, HAKO je Kao (PeHOMEH IT0YEeO JIa CE jaBJba jOII Y aHTHUKO J00a, TeK Cy
y Ipyroj cpenunn XX Beka JpikaBe Ioyelie a MpaBHO npenosHajy. Ilopen mprkasa mmm-
poM cBeTa, 1 MehyHapoIHE OpraHU3aLije MoYelie Cy Jia JOHOCE aKTa KOjuMa ce HOpMHpa
Ha4{H peaKiyje qp)kaBe Ha KPUBHYHA JIeNa U3BPILEHA yCIie ] IOCTOjama MpXKEbe (Tpeapa-
cyne). Tako je, Ha mpumep, AreHija EBporicke yHHje 3a ocHOBHa mpaBa 2008. romuHe
obaBesana npxaBe wiaHHIe JoHoIekeM Framework Decisionon Racismand Xenophobia
— with special attention to the rights of victims of crime na edukacHo HCTpaxyjy U Ka3He
HOCTOjamke Tpepacyia NPIIIMKOM HM3BpLIerka KpuBnYHUX fena. C TuM y Be3u, EBporckn
CyZ 3a JbY/ICKa TIpaBa je y CBOjOj MPAKCH TI0Y€EO Ja MPEro3Haje Mpeapacye Be3aHe 3a pas-
JMYUTE KapaKTepPUCTHKE JKPTaBa Kaja je pa3Marpao MOCTojamke MmoBpena onpeheHnx ia-
HoBa KoHBeHImje.

AyTop je y pazty IIpeJicTaBHo IpBe Ipecy e u3 borare cyzacke npaxce EBporickor cyna
3a JpyJICKa IIpaBa Koje Ce OJJHOCE MOCTOjarbe MPXKIbe (IIperpacyie) y Be3! ca MOBPeoM
unaHoBa 2, 3 u 8 KoneeHnyje. M3 HaBeneHuX mpecy/ia MpoKCTeKIIe ¢y onpeljeHe obaBe3a
npkaBa wianuia Casera EBpornie. Ha kpajy pana aytop HaBoau MO3UTHBHA HOPMATHUBHA
pemera y Pemyomm CpOmju y morsey 3704HMHA MPKEbe. YjeIHO, ayTop HUCTHYE MaHe
nocrojeher pemrema, m3paxanajyhu Opury aa je Behu npobieM To mWTO aprkaBa HEe IpUMe-
IbYje COIICTBEHE 3aKOHE y MOIVIENy peaKiije Ha BPLICHE KPUBUYHMX Jiea MOTHBHCAHA
MP>KEbOM (IIPEAPACYIOM).



