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Abstract

This paper addresses the issue of the legal status of non-human animals and the
possibility of changing it from the status of things or property, to the status of non-
things, or better, sentient beings. Key arguments for the change of their status are
discussed, including the argument from marginal cases, and the scientific evidence
indicating that many animals are sentient beings. Two ways of initiating such changes
seem most promising: legislation, i.e. the modification of civil codes, and litigation,
i.e. filing lawsuits on behalf of individual animals. It is argued that legislative changes
are necessary for moving animals out of the legal category of things and into the
category of sentient beings that can bear rights. On the other hand, litigation could
bring about a more radical change of the legal status of some animals.
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IMTPOMEHA ITPABHOI' CTATYCA ) KUBOTHIbA:
3AKOHOJABCTBO U CYJACKH CIIOPOBH

Ancrpakrt

Tema oBor paja je mpoOJyieM IPaBHOI CTaTyca He-JbYJICKHUX KUBOTHE-a M Moryh-
HOCT IIPOMEHE TOT CTaTyca OJ] CTaTyca CTBapH, WM CBOjUHE, y CTaTyC HE-CTBAPH HJIH,
jour 6oJbe, ocehajuux O6uha. Y paay ce pasmMarpajy KJbydHH apryMEHTH Y MPHJIOT MPO-
MEHH HBHXOBOI' CTaTyca, IMOIyT apryMeHTa MaprHHalIHHX Cly4ajeBa, Kao M Hay4Ha
eBHUJICHIIM]ja KOja yKa3yje Ha TO Jila Cy MHOTe KHBOTHIbe ocehajHa Ouha. /[Ba HaunHa
WHUIMPaka OBAaKBHUX IPOMEHa HajBuile obchaBajy: myTeM 3aKOHOJABCTBA Tj. H3MEHOM
rpajaHCKHMX 3aKOHHKA, W IMyTeM CYJICKHX CIIOpOBa, Tj. IOJHOLICEEM TYXOH y HMe
HOjeIMHAYHUX KUBOTHEbA. 3aCTyIIa Ce TBP/Hba Ja CY 3aKOHOJABHE TIPOMEHE HEOTXO/IHE
paau MpeMelTama XKUBOTHEbA U3 MPaBHE KaTeropuje CTBapH y Kareropujy ocehajumx
6uha koja mory na mmajy mpasa. C apyre crpaHe, MOKpeTame CyACKHX CIOpOBa Ou
MOTJIO ZIOBECTH JI0 PaJMKaIHUje IIPOMEHE MPABHOT CTaTyCca HEKUX KHBOTHHA.
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INTRODUCTION

Until the 19™ century, the prevailing view in Western thought was
that nonhuman animals were inanimate objects that had no moral stand-
ing and to which humans had no moral obligations. This view draws on
Descartes’ (1637/1971) assertion that animals are mere bodies, machines
that run automatically like clocks and have no consciousness or soul, or
any kind of mental life. Accordingly, just as we have no moral obliga-
tions to clocks, we have no moral obligations to animals. Unlike Des-
cartes, Kant (1784-5/1997) recognizes that animals are sentient beings,
but argues that humans have no direct moral obligations to animals be-
cause animals have no reason or self-awareness, so they are solely means
that serve our purposes and have only instrumental value.

Quite a different view has been advanced by Jeremy Bentham,
who argues that animals should be granted rights based on their sentience,
and regardless of the fact that they lack some of the capacities that human
beings have: “The question is not, Can they reason? nor, Can they talk?
but, Can they suffer?” (Bentham 1781/1907, Ch. XVII). Bentham be-
lieves that animals, because of their capacity for suffering, have interests
that are morally important and should be protected by law, and points out
that humans have direct moral duties to animals, the most important of
which is not to cause their unnecessary suffering.

Bentham’s view has had a significant impact on our understanding
of animals and the protection of their welfare: today, it is generally ac-
cepted that many animals are sentient beings with a wide range of emo-
tions, and that it is not morally justifiable to harm them (unnecessarily).
However, animals still have the status of things or human property, and
do not have rights protected by law. The current practices of treating ani-
mals include: the daily killing of billions of animals that are raised on fac-
tory farms in inhumane conditions; using a great number of animals in
experiments and biomedical testing, as well as in the entertainment indus-
try, and the annual killing of hundreds of millions of animals by hunters
and for their fur. Our treatment of animals is strikingly at odds with our
knowledge about the nature of their emotional lives and our views on
moral issues.

It is clear that the present day understanding of morality and law is
markedly anthropocentric — only humans are considered to be moral sub-
jects and therefore, only humans can be legal persons. Animals are ex-
cluded from the moral community and are not moral subjects, so they
cannot be legal persons either. The current legal status of animals can be
compared to the status of slaves in ancient times - they are things or “an-
imate property,” a term used by Aristotle for human slaves (Cavalieri &
Singer 1993). Like slaves at that time, animals are absolutely subordinate
to humans today: they are bought and sold like objects and constitute hu-
man property. Although our treatment of different animals varies im-
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mensely — from providing gentle care for our beloved pets, to blatant an-
imal abuse on factory farms - what all these animals have in common is
that they have no control over their lives. However, unlike ancient slaves,
animals cannot rebel or fight to change their legal status - people are the
ones who have to grant them a different status.

In this paper, | support the thesis that the legal status of animals as
things, or property, limits the legal protection they can have, because
things have no interests and possess only instrumental value — they are a
means of achieving the ends of humans (Francione 1995). | discuss the
key argument for the thesis that the legal status of animals should be
changed, i.e. that they have, or can have, their own interests or well-
being. The fundamental criterion of having interests is considered to be
sentience, or animals’ capacity to experience suffering and pleasure,
which is a prerequisite for having any interests in their well-being (Singer
1975; Regan 1985, 2003; DeGrazia 1996). | concur that someone’s inter-
ests are best protected by legal means and argue that as long as animals
are objectified in law, they cannot be legally protected and their interests
will be systematically ignored for the benefit of humans. | thus conclude
that in order to protect animals’ welfare and interests, it iS necessary to
abolish their legal status as things, or property, and recognize that they
belong to the legal category of sentient beings.

ARGUMENTS FOR CHANGING THE STATUS OF ANIMALS

The basis of the current moral and legal status of nonhuman ani-
mals is the argument that they lack some cognitive and emotional capaci-
ties that human beings have. Greater value is attached to typically human
capacities and associated experiences, undervaluing the capacities and
experiences which are either more developed in animals or which humans
lack. Because animals lack many capacities that human beings have, the
common belief is that their level of well-being is lower than that of hu-
mans (McMahan 2015). Nevertheless, an animal can have a good life and
be happy, even though it has a comparatively low level of well-being. An
important distinction should be made here between well-being, or wel-
fare, and faring well. The subjective quality of life of a sentient animal
that fares well is not necessarily lower than the quality of life of a human
who fares well (DeGrazia 2016).

The question is why belonging to the human species should be
morally relevant; human beings belong to various natural kinds, such as
mammals, living beings, etc. Ascribing moral considerability to all hu-
mans simply because they belong to the species Homo sapiens is clearly
speciesism — a bias in favour of the members of one’s own species. Be-
longing to the human species ought not to be a morally relevant criterion,
nor is it essential for having rights.
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One of the compelling arguments for the moral considerability of
animals is the argument from marginal cases (the AMC). ‘Marginal cas-
es’ refer to human beings who lack some of the characteristic features
that are traditionally considered to be morally relevant - rationality, au-
tonomy, self-consciousness, use of language, etc. Marginal cases include:
‘pre-moral’ humans or infants who will become moral beings if they de-
velop normally; ‘post-moral’ human adults who used to be moral but are
no longer so because of their old age or illness (dementia); and ‘non-
moral’ human adults who have never been, nor will they ever be, mem-
bers of the moral community due to some serious mental illness or acci-
dent (Scruton 2000, p. 42).

The AMC challenges the traditional view that animals do not have
moral standing, or have slight moral standing, because they do not have
the aforementioned morally relevant characteristics. It points out that the
so-called marginal humans do not have these morally relevant character-
istics to a degree that is sufficient for moral status, while these capacities
are more developed in some animals than they are in some human beings.
Thus, if marginal humans are morally considerable, then animals with
similar morally relevant capacities should be morally considerable too.
For the sake of consistency, if moral status is ascribed to marginal hu-
mans, then it cannot be denied to relevantly similar animals; on the other
hand, if animals are not morally considerable, then neither are marginal
humans (Tanner 2006, p. 50). In other words, we have to admit either
that marginal humans have slight moral status like animals, or that ani-
mals have the same moral status as marginal humans.

Having this in mind, those who argue that only humans have moral
status ought to show that all human beings, including marginal cases,
have some morally relevant characteristic or characteristics that no ani-
mals have. However, scientific evidence available today indicates that all
the characteristics and capacities human beings have can be found, to
some degree, in nonhuman animals too. Many scientists point out that the
difference between humans and other animals is only a difference in de-
gree, not a difference in kind (Darwin 1871/1981; Panksepp 2011).

THE CURRENT LEGAL STATUS OF ANIMALS
AND CHANGES IN LEGISLATION

In view of the above arguments and scientific evidence, which in-
dicates that many animals are sentient beings, and given that it is widely
accepted that humans evolved from other animals, it seems that the ade-
quacy of the legal status of animals ought to be reconsidered. The current
legal status of animals is in the ‘grey zone’ - between the status of things
and the status of sentient beings. Legally, they still fall into the category
of ‘things’ or ‘property’, although they are not considered to be mere
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things but living property protected by special laws, such as animal wel-
fare laws. But the problem with this legal classification of animals as ob-
jects/property seems to be that the law in effect objectifies animals in this
way (Shyam 2015). Treating animals like objects is not justifiable be-
cause they are sentient and have their own, morally relevant interests.

In other words, the legislation at the national and international lev-
el does not adequately reflect scientific knowledge about animal sen-
tience. Scientific evidence from various fields, such as cognitive etholo-
gy, comparative and evolutionary psychology, neurobiology, and other
related areas, suggests that many animals are sentient to some degree, or
at least that all vertebrate species are. Accordingly, at least these animals
should be regarded by law as sentient beings, and not as things or proper-
ty. The recognition of animal sentience in legislation is essential for
changing human perception of nonhuman animals, and it is the basis for
introducing specific policies and procedures that will ensure the protec-
tion and improvement of animal welfare.

In reality, animals are still largely treated as objects, and they are
considered to be things or human property in the eyes of the law. The sta-
tus of animals as things makes it impossible to compare the interests of
humans and animals in a meaningful way, while current laws do not rec-
ognize at all that animals have their own interests which should not be
disregarded for the sake of human benefit. However, the situation has
started to change, and several countries in Europe and worldwide have
recognized in their civil codes that animals are not things, or even that
they are sentient beings.

Countries which Recognize that Animals are Not Things

In the last few decades, several countries have modified their civil
codes in order to recognize that animals are not things. The provision that
animals are not things and that they are protected by special laws was first
introduced by Austria in its Civil Code in 1988 (Austrian Civil Code, art.
285a). In addition, the Austrian Civil Code stipulates that the laws relat-
ing to objects do not apply to animals, unless there is a provision to the
contrary. Similar provisions were introduced by Germany in its Civil
Code in 1990:

Animals are not things. They are protected by special statutes.
They are governed by the provisions that apply to things, with the
necessary modifications, except insofar as otherwise provided
(German Civil Code, section 90a).

Like Austria and Germany, Switzerland also acknowledged that
animals are not things, in 2003. After these countries, several other coun-
tries changed their civil codes in a similar way, including the province of
Catalonia, in 2006, the Netherlands, in 2011, the Czech Republic, in
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2012, and others. Outside the European Union, apart from Switzerland,
Moldova has also introduced in its Civil Code a provision that animals
are not considered things and that they are protected by special laws.
However, provisions relating to things still apply to animals, except in
cases specified by law (Moldova Civil Code, art. 287).

The civil codes of all these countries recognize that animals are
distinct from ordinary things: they have the so-called ‘non-thing’ status.
This negative definition of animals as non-things is certainly a shift away
from the false premise on which all these laws are based - that animals are
things; still, it has limited value because it has no theoretical or practical
consequences. In effect, these provisions are declarative in nature: although
animals are no longer things legally, they are still treated as things. Animals
have the status of ‘non-thing things’, which is paradoxical (Brels 2016).

What is lacking here is a definition that would clarify the legal sta-
tus of animals, or specify a special legal category to which animals be-
long. Due to the absence of such a special legal category, the legal status
of animals has not de facto changed. Even though the extent to which an-
imals are subject to laws that apply to things has been reduced, if there
are no special animal protection laws, they are still subject to laws and le-
gal provisions that relate to things (Michel & Kayasseh 2011, p. 20).
However, these changes improve the legitimacy of animal welfare laws
and lead to the formulation of better standards for the protection of ani-
mal welfare, which is precisely what happened in Austria and Switzer-
land. It is also significant that the Constitutions of these countries contain
animal protection provisions, i.e. there is a constitutional basis for their
animal welfare laws.

Countries which Recognize that Animals are Sentient Beings

The most important legal document of the EU rejects the notion of
animals as things or property, and recognizes that animals are sentient be-
ings. The Lisbon Treaty of 2009 (art. 13) stipulates that Member States
must take into account animal welfare, and it sets the minimum standards
to be adhered to in legislation.

The positive definition of animals as sentient beings is certainly a
step forward compared to the previously discussed negative definition.
This positive definition can be found in the civil codes of some countries,
such as France (introduced in 2015), Quebec (in 2015), New Zealand
(2015), Colombia (2016), and quite recently, Spain (2021). Unlike Aus-
tria, Germany, and other countries that have adopted a negative definition
of animals as non-things in their civil codes, which prevents practical i.e.
legal consequences, France defines animals in a positive way, as sentient
living beings:
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Animals are living beings endowed with sentience. Subject to the
laws that protect the animals, they are subject to the regime of
property. (French Civil Code, art. 515-14).

By defining animals as living, sentient beings that are distinct from
goods or property, their autonomous legal status is justified by their ca-
pacity for sentience, supported by scientific evidence (Giménez-Candela
2015). This modification of the legal status of animals in the French Civil
Code took place under the influence of the social climate of growing in-
terest in this issue, and social demands to ensure the better protection of
animals, following years of parliamentary debates on and discussions of
this problem.

Following the example of France, a year later, Colombia modified
its Civil Code and its Criminal Code, introducing a positive definition of
animals as sentient beings. Thus, Colombia became the first country in
South America to recognize that animals are sentient beings. These
changes were preceded by a prolonged discussion and exchange of views
involving jurists and experts in the field, with the participation of animal
welfare organizations. One of the convincing arguments used, apart from
the fact that great progress had already been made in this field at the in-
ternational level, pointed to a potential link between animal abuse and vi-
olence against people. In early 2016, the Colombian Congress approved
the Bill (number 172) as a Law of the Republic, which reformed the Na-
tional Animal Protection Statute of 1989, the Colombian Civil Code, the
Criminal Code and the Criminal Procedure Code (Contreras 2016). This
Law establishes that:

Animals as sentient beings are not things, they will receive special
protection against suffering and pain, in particular, suffering and pain
caused directly or indirectly by humans; this Law classifies some
behaviours related with animal abuse as punishable and establishes a
police and legal enforcement procedure. (Law No. 1774, art. 1)

The Colombian Civil Code was modified to recognize that animals
are sentient beings distinct from things, which means that animals belong
to the new legal category of sentient beings. In addition, related laws
were also amended in order to harmonize the entire legal framework. Ac-
cordingly, it was necessary to amend the Criminal Code too, by introduc-
ing harsher penalties for animal abuse and abandonment, including fines
and prison sentences. Of course, the Law applies to sentient animals —
vertebrates, and it protects the interests of these animals in not being
abused. Such comprehensive modifications of the legal framework ensure
the existence of practical legal procedures that guarantee the protection of
animal welfare and their interests.

However, although both the Lisbon Treaty and the civil codes of
several countries recognize that animals are sentient beings, or at least
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that they are not things, these changes are primarily a theoretical advance.
In all these countries, animals are still treated as things and can be used as
objects or goods, that is, they can be bought, sold, exploited and disposed
of. Despite the progress made in terms of improving the laws relating to
the status of animals and their welfare, it usually has limited value unless
mechanisms for their enforcement and accountability are established.
This should be taken into account when it comes to the Civil Code of the
Republic of Serbia.

The Legal Status of Animals in Serbia

The Republic of Serbia is among the few countries with continen-
tal legal systems that do not have a civil code, even though Serbia was
among the first countries in Europe, after France and Austria, to adopt a
civil code - the 1844 Civil Code of the Kingdom of Serbia (Avramovi¢
2018). This Serbian Civil Code was modelled on the Austrian Civil Code
and was in effect for a little over a hundred years, until it was abolished in
1946. The drafting of a modern-day Civil Code of the Republic of Serbia
was initiated in 2002 at the Kopaonik School of Natural Law, and in 2006
the Government of the Republic of Serbia formed the Commission for
drafting the Civil Code. Over the last fifteen years, the drafting of text of
the Serbian Civil Code has been in progress, and so far three preliminary
drafts have been prepared.

The latest version of the preliminary draft of the Serbian Civil
Code from 2019 classifies animals as things or property: “The objects of
subjective rights are animals, things, human actions, personal goods,
products of the human mind” (Preliminary Draft of the Civil Code of the
Republic of Serbia, art. 127). The Preliminary Draft stipulates that the le-
gal provisions relating to things apply to animals, unless otherwise speci-
fied by special laws: “The provisions of the Code relating to objects apply
to animals on issues that are not regulated by special laws” (Ibid, art. 144).

On the other hand, the Serbian Animal Welfare Law of 2009 rec-
ognizes that many animals (all vertebrates) are sentient beings. The start-
ing point for taking into account the welfare of animals in the Law is an-
imal sentience - their capacity to experience pain, suffering, fear, and
stress. The basic provisions of the Animal Welfare Law stipulate that it
refers to sentient animals, defined as a “vertebrate capable of experienc-
ing pain, suffering, fear, and stress” (Animal Welfare Law, art. 5, cl. 13).

The Animal Welfare Law emphasizes the capacity of animals to
feel pain and suffering; accordingly, the focus is placed on preventing the
maltreatment of animals or causing unpleasant experiences in them, i.e.
the focus is on animal protection from physical and emotional abuse that
would cause their pain, suffering, fear, stress, injury or death (Ibid, art. 5,
cl. 18, par. 1). The main value of this Law is that it recognizes the duty of
all people to respect animals and to take care of their lives, health and
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well-being (Ibid, art. 3, par. 2; art. 4, cl. 1 and 2). This is especially im-
portant when it comes to animals that are directly dependent on humans
(Ibid, art. 6, par. 2), and so animal ‘owners’ or ‘keepers’ are held ac-
countable for their lives, and for the protection of their health and well-
being (Ibid, art. 5, clauses 3 and 10).

In order to have a consistent national legal framework, which
would be in compliance with the Lisbon Treaty, it would be reasonable
and justifiable to recognize in the Serbian Civil Code, currently being
drafted, that animals are not things, or that they are sentient beings pro-
tected by special laws, such as the Animal Welfare Law. Regardless of
the fact that Serbia is not a member of the EU, it is argued here that we
should follow the positive example of states that have introduced such
provisions in their civil codes, recognizing the legal status of animals as
‘non-things’, or better yet, as ‘sentient beings’.

The positive definition of animals as sentient beings is undoubted-
ly an improvement over the negative definition of animals as ‘non-things’
for the reasons mentioned above. In addition, having learned a lesson
from the countries that modified their civil codes in this manner, this pa-
per argues that it is imperative to modify and amend the laws related to
the Civil Code, primarily the Criminal Code, to ensure that they are in
line with these changes. This would make the legal framework coherent
and ensure a consistent application of the Code, so that the new legal sta-
tus of animals can actually be enforced.

CHANGING THE LEGAL STATUS
OF ANIMALS THROUGH LITIGATION

A different approach to changing the legal status of nonhuman an-
imals is through litigation. This approach has been used in the United
States and Argentina, where several lawsuits have been filed on behalf of
individual animals, primarily great apes and other intelligent mammals, in
order to free them. The Nonhuman Rights Project (NhRP) organization
and its founder Steven M. Wise advocate changing the legal status of at
least some animals to recognize that they are not mere things existing for
the sake of humans, but rather nonhuman legal persons that have funda-
mental rights to bodily integrity and liberty. There have been several cas-
es of judicial discussions of the legal status of an animal, its right to free-
dom, and the recognition of that right.

The first case to discuss in a court of law whether an animal was il-
legally detained and could be considered a legal person is the case of the
chimpanzee Suica, who was caged at the Salvador Zoo in Brazil. In 2005,
petitioners sought her release and her transfer to the Great Primates sanc-
tuary based on the common law procedure habeas corpus. The writ of
habeas corpus is a legal instrument used for determining the legality of
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someone’s detention, and this was the first time it was used in a lawsuit
aimed at releasing an animal. Unfortunately, the chimpanzee died in the
meantime and the case was dismissed.

In 2013, the NhRP filed a petition with the Supreme Court of the
State of New York, demanding the release of the chimpanzee Tommy and
his transfer to an animal sanctuary on the grounds that he lived in a place
that cannot be considered his natural environment (Mountain 2013). In
addition to this lawsuit, three more suits were filed that same year, aimed
at releasing three more chimpanzees — Kiko, Hercules and Leo. These
lawsuits were also based on the procedure habeas corpus, arguing that
captive chimpanzees are in fact imprisoned, and that the same principles
that apply to imprisoned humans should also apply to chimpanzees.

In the first case brief, it is stated that Tommy is not a thing to be
owned, but “a cognitively complex autonomous legal person with the
fundamental legal right not to be imprisoned” (Gorman 2013). The Court
rejected the petitions for the release of Tommy and Kiko, and ruled that a
chimpanzee is not a legal person that is entitled to habeas corpus relief.
The explanation of the Court’s decision in these cases was that, although
chimpanzees and humans share many cognitive, social, and behavioral
capacities, chimpanzees cannot bear legal responsibility like humans or
be held legally accountable.

As for the chimpanzees Hercules and Leo, who were used in ex-
periments at the New lberia Research Center (NIRC) on Long Island, a
separate lawsuit was filed on their behalf in December 2013 seeking their
release and transfer to a sanctuary. In this case too, both the County Su-
preme Court and the Appellate Division reached decisions that denied the
rights of these chimpanzees to be protected by the writ of habeas corpus.
However, these proceedings can be considered a small but significant
procedural victory in the struggle for animal rights. Namely, Justice Jaffe
signed the order to show cause, directing the NIRC to demonstrate the ba-
sis for detaining the chimpanzees, which can be interpreted as an implicit
recognition that it is justified to seek a writ of habeas corpus in the case
of nonhuman animals.

Jaffe states in her decision that the concept of ‘legal personhood’ is
not necessarily synonymous with ‘human being’, and that this concept -
who or what is legally considered a person — has evolved significantly
over the centuries and will continue to evolve. For example, women used
to be considered the property of their husbands or male family members
and had only some rights, while slaves were treated even worse, as prop-
erty with few rights or none at all. Although this decision upheld the pre-
vious court ruling that chimpanzees could not be released under the writ
of habeas corpus, the NIRC decided to discontinue using these two
chimpanzees in research, to release them, along with many other chim-
panzees, and to allow their transfer to a sanctuary.
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Recent examples from South America can be considered great
progress in the efforts to change the legal status of at least some nonhu-
man animals. In Argentina, a historic court ruling was made in 2014,
which approved the release of orangutan Sandra from a zoo in Buenos
Aires, and recognized that she had been unlawfully deprived of her liber-
ty. In addition, Sandra was granted the status of a ‘non-human person’
who deserves basic rights such as the right to life, liberty, and freedom
from torture (Barkham 2014). The most recent case is the court decision
from 2016, which is considered a milestone in the field of animal rights.
It concerns the chimpanzee Cecilia from the Mendoza Zoo in Argentina,
whose rights were recognized in the decision. The Court ordered her re-
lease from the Zoo and her transfer to a sanctuary for great apes. In this
lawsuit, the writ of habeas corpus was also used, and the judge declared
that Cecilia is not a thing but a non-human person, a subject of rights that
are inherent in sentient beings. Judge Mauricio stated that the rights
which non-human animals have are not the same as human rights, but the
rights of their species - to live in their natural environment and to devel-
op. In her closing remarks, the judge quotes Kant: “We can judge the
heart of a man by his treatment of animals” (Kant 1784-5/1997, p. 212).

Initiating court cases is an attempt to change the legal status of
nonhuman animals in order to reform the laws relating to animals through
the courts and not Parliament, i.e. through legislation. Such an approach
to this issue is effective primarily in legal systems based on case law,
which applies to countries with the Anglo-Saxon tradition. If a court de-
cides that a particular animal is a legal person and should be released un-
der the writ of habeas corpus, it sets a precedent that can also benefit oth-
er animals of the same species. Even in these countries, this way of initi-
ating change is quite slow and expensive, and only the animals on whose
behalf the lawsuit was filed and who are the subjects of a writ of habeas
corpus can benefit from it directly. However, it makes it easier to file a
petition for the release of animals that belong to other species but have
similar cognitive capacities (Shyam 2015).

On the other hand, when it comes to countries with continental le-
gal systems, such as Serbia, the benefits of initiating such lawsuits are not
obvious. However, such lawsuits, even if they are not successful, can be
an indirect way of initiating change because they draw attention to the
problem in question. As a rule, the media closely monitor and report on
such court cases, and these reports raise the awareness of the legal status
of animals and can lead to greater public support. Furthermore, this can
initiate public and professional debate on the issue and as a result, it can
bring about an initiative to change and amend laws relating to the legal
status of animals and their welfare.
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CONCLUSION: ANIMALS AS SENTIENT BEINGS WITH RIGHTS

Distinguishing animals from things in legislation and singling them
out as a distinct category of ‘sentient beings’ is the first step towards
granting them basic rights that would protect their interests. In fact, a sig-
nificant improvement in the treatment of animals can only be achieved by
such a change in their legal status, because someone’s interests and wel-
fare are best protected through having rights. Legal rights are, in fact, pro-
tected interests: “Namely, every subjective right is a right to protection of
interests, which a legal person achieves through legal means” (Paunovi¢
2004, p. 173, n. 270).

It can be argued that even the so-called ‘Five Freedoms’ are actual-
ly minimum rights (liberty-rights) that apply to animals, or can be refor-
mulated as rights. The Five Freedoms principle was conceived by F. W.
R. Brambell in the mid-1960s, when, at the British Government’s request,
he chaired a committee for assessing the welfare of animals raised on
farms. In its report, the Brambell Committee defined the principles of an-
imal welfare, and concluded that at least these minimum conditions should
be met to ensure the welfare of farm animals: sufficient freedom of move-
ment, companionship, and adequate food and drink. In the late 1970s, the
Farm Animal Welfare Council (FAWC)! revised and improved these wel-
fare standards, and they still exist in a similar form as the Five Freedoms:
Freedom from hunger, thirst, and malnutrition, Freedom from discomfort,
Freedom from pain, injury, and disease, Freedom to express normal behav-
iour, and Freedom from fear and distress. The Five Freedoms are the bed-
rock not only of British but also of European legal regulations relating to
the protection of animal welfare, including the Serbian Animal Welfare
Law. In line with the above view, it could be argued that the laws based on
these standards in fact protect the rights granted to animals.

Cochrane (2013) argues that all sentient beings possess at least
some basic rights because they have interests, and all interest-holders
possess rights. He suggests that human rights should be re-conceptualised
as sentient rights. Wise (2010) advocates the revision of legislation to
recognize that a nonhuman animal, such as a chimpanzee or a dolphin,
has the capacity to possess at least one legal right. This refers primarily to
fundamental legal rights to bodily liberty and bodily integrity, which are
rights as immunities that protect the fundamental interests of a being.
These immunity-rights are based on negative liberty-rights (‘freedom
from’) that imply freedom from legal obligations.

This would mean that animals are only holders of legal rights, but
without any legal obligations or liability. On the other hand, humans
would have direct duties to animals that correlate with the rights of ani-

1 Now the Animal Welfare Committee (AWC).
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mals, so that a breach of those duties would constitute an offence against
them. Animal rights could be looked after by legal representatives who
would guarantee the exercise of their rights, because just like ‘marginal’
human beings, animals cannot demand the protection of their rights. But
this might not be necessary after all, since animal rights could be protect-
ed by enacting relevant laws and enforcing them consistently.

However, in order to extend fundamental legal rights to nonhuman
animals, animals first need to be moved out of the legal category of things
and into the legal category of sentient beings that can bear rights. In this
paper, | have discussed such a change of the legal status of animals, which
has already been underway in several countries in Europe and beyond.
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MIPOMEHA ITPABHOT CTATYCA KUBOTHIbA:
3AKOHOJIABCTBO U CYICKH CIIOPOBU

3opana C. Togoposuh
Yuusepsurer y beorpany, ®@unosodceku dpakymrer, beorpaa, Cpouja

Pe3ume

I'maBHa cBpXa OBOT' paja je Ja yKaxke Ha TO J[a JaHAIlIbU PABHU CTaTyC He-JbYICKHUX
JKHBOTHEa KAaO CTBAPH, WM CBOjUHE, BUIIE HUjE TPUKIANaH, HUTH je Y CKIIaIy ca Ha-
YYHHM Ca3HamkKMa O MPUPOAH JKUBOTHEbA. Y pajly Ce 3acTylna TBPAHA Ja je HEOIXOIHO
MPOMEHHTH MPaBHHU CTaTyC )KHBOTHEbA KaKo OU Ce MPHU3HAJIO J]a OHE HKCY CcTBapH Beh oce-
hajuna 6uha, 1 TOBOM Ce y MUTamke apryMEHTaIlija Koja je Y OCHOBH OBAKBOT MPABHOT CTa-
Tyca )HUBOTHbA. PazmMaTpajy ce KJby4HH apryMEHTH KOjU MOTKPEIUbY]Y Te3y O MOPAJIHO]
PENIEBaHTHOCTH KHBOTHEbA Ka0 IIITO je apryMEHT MaprHHAIHHX CJTy4ajeBa U HayYHa €BHU-
JICHIIMja Koja yKa3yje Ha TO la Cy MHOTe He-JbyICKe KHBOTHEe ocehajaa Ouha. [lokymaj
HPOMEHE MPABHOI CTaTyca KUBOTHIbA TTO/Ipa3yMeBa 1Ba IVIaBHa MPHCTYIIA, Y 3aBHCHOCTH
OJ1 TIPAaBHOT cucTeMa oJpeljeHe IprkaBe: MyTeM 3aKOHOJABHUX IIPOMEHA M ITyTeM ITOKpeTa-
A CYJICKHX CIIOpPOBa Y M€ MOjeIMHAYHUX KUBOTHIbA. 11ITO ce THYe 3aKOHOAABHUX MPO-
MEHa, HaBOJIe ce MPUMeEpH HEKONMIMHE Apasa y EBporm u BaH EBporie koje ¢y y mpo-
TEKJIe TPH JCLIeHHje N3MEHIIIe CBOje rpal)aHcKe 3aKOHHMKE Kako OM MpH3HaIe )KUBOTHEbA-
Ma CTaTyc He-CTBapu, ofHocHO ocehajuux 6uha, mTo je npusHato u 'y JIncaGoHckoM yro-
Bopy. Pa3marpa ce u cutyanuja y Cp6uju, y kojoj I'pahancku 3akonuk Peryomike Cpouje
TeK Tpeda J1a ce JOHece, a Y K0joj Ce KHUBOTHEE 3aKOHOM jOIII YBEK CMaTpajy CTBapUMa
WJIN JbYJICKOM CBOJUHOM. Y pajly ce OpaHu TBp/ba Jia OM OWIIO YIyTHO Jia C€ Y CPIICKOM
I'pahaHcKOM 3aKOHMKY >KHMBOTHE-AMA IpH3HA cTaTyc ocehajumx Ouha, mim GapeMm na ce
HpHU3HA Jia HUACY cTBapu. ITopes 3aKOHOABHUX MPOMEHA, MOKPETAE CYACKUX CIIOpOBa y
CA/Jl u jy)xHOaMepHYKNM 3eMJbaMa paau ociobaljama onpel)eHHX >KMBOTHRA JIOBENIO je
JI0 3HAYajHHjer TIOMaKa y 3ajlaramy 3a POMEHY MPABHOT CTaTyca )KUBOTHIbA. Y HEKHMa
0] OBHX CY/ICKUX IOCTYyIaKa KUBOTHELE CY 0CIIO00l)eHe Ha OCHOBY TIpaBHe cTpateruje ha-
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beas corpus 1 4ak UM je PHU3HAT CTaTyC He-JbYICKOT IpaBHOT cyOjekra. OBze ce moapxa-
Ba TBP/IHa 1a OU )KUBOTHELE Ca KOMIUIEKCHUM KOTHUTHBHIM M €MOIIMOHATHUM CIIOCOOHO-
cTHMa Tpebaso 1a uMajy rocebaH CTaTyc MacHBHUX NPaBHUX cyOjekara, JOK O OCTaiM
ocehajHIM JKMBOTHI-aMa Tpedajlo YKWHYTH MPaBHU CTAaTyC CTBApH WM CBOjHHE, U IIPU3-
HaTH UM cTatyc ocehajuux 6uha Koja MOTy Aa MMajy npaBa Kako OU ce UCTHHCKH 3aIlTH-
THJIa BBUXOBA T0OPOOUT M HHTEpPECH.



