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Abstract

In December 2019, the World Trade Organization (WTO) litigation system was
deadlocked. One of the important concerns which arose then was how the blockage of
the litigation system could affect Dispute Settlement Understanding (DSU) procedural
provisions governing the suspension of concession and other obligations. In the light of
this these circumstances, we need to discuss the “sequencing” issues regarding the
claimant’s procedural right to seek authorization for suspension in accordance with
Article 22 of the DSU and implementation procedure envisaged in Article 21(5). Thus
far, the WTO judicial bodies have been inclined to the position that there is no
“sequencing condition” for exercising procedural rights provided in Article 22. Contrary
to the position of the WTO jurisprudence, academics mostly advocate that the
relationship between Articles 21(5) and 22 of the DSU exists through sequencing
prerequisite. However, this problem needs to be redefined in the light of the irregular
circumstances that may be created by the blockage of the litigation system. Therefore,
exclusively in situation where litigation is in blockage, the claimant should be entitled to
commence the Article 22 procedure, without prior employment of the implementation
procedure in accordance with Article 21(5) of the DSU. In normal circumstances, the
claimant must respect a sequencing prerequisite.
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OJIHOC UBMEBY YWIAHOBA 21(5) M 22 DSU
CIIOPA3YMA U MUTAILE BJTIOKAJE CHCTEMA
PEILIABAIbA CIIOPOBA Y CBETCKOJ TPTOBUHCKOJ
OPTAHMU3ALIMIN

Arncrpakr

On nmenemOpa 2019. roauHe, cucTeM pellaBama CIopoBa y okBHpY CBeTCKe Tpro-
BUHCKE OpraHuzaiyje je 6mokupas. Tazga ce jaBuia 3HaYajHa 3a0PHHYTOCT OKO TOra Ka-
ko he Omokama pemaBama CIIOPOBa Y FHHUXOBO] MApHUYHO) a3y yTUIATH Ha MPOIe-
nypaiHe oznpenbe [loroBopa o mpaBWiMMa M IpoledypamMa 3a pellaBame CIopoBa
(Dispute Settlement Understanding — DSU) kojuma ce ypeljyje cycriensuja koHmecuja u
JIpyrux obaBe3a. Y CBETIIy OBE OKOJHOCTH, IIOTPEOHO je Ja ce MPEUCIHTA ,,IIUTAE pe-
nociena“ m3Mely mporenypaiHOT mpaBa TY)XKHOLA Jla TPaKH 0J00peme CyCleH3Hje Y
cknany ca wiaHoMm 22 DSU cropa3yma u BHeroBor mpasa Jia MOKpEeHEe MMIUIEMEHTAIH-
OHy Tpouenypy, npeasuheny wianom 21(5) ucror Cropasyma. o cana cy cyaeha tena
CTO 6Ownna HaKJIOWEHA CTaBy Ja HE TOCTOjH YCJIOB ,,pe0ciea’ 3a MOKPETamhe poIie-
nype koja je npenBuljeHa wianoMm 22. McroBpemeHo, akaJeMCKa jaBHOCT 3ay3MMa Cy-
MpoTaH cTaB, uctTrayhu aa ce onHoc u3mely wiaHosa 21(5) u 22 Mopa mocMaTpaTs Kpo3
NPH3MY YCIOBJBEHOCTH oaroBapajyhum pemocnenom xopumihema mpasa Koja ¢y Hpen-
BuleHa OBMM ofipebama — Ipe 3aXTeBa 3a CYCIIeH3Hjy ce MOpa IOKPEHYTH MMIDIEMEH-
TanuoHa npornexypa. CBejeaHo, MOIe Ha OBO IIUTake ce Mopa peeHHICAaTH y CBET-
JIy HeperyJapHHX OKOJHOCTH KOje MOT'Y OMTH yCIIOCTaBJbeHE OJIOKaIoM MapHUIHOT Me-
XaHU3Ma y cucTeMy pemaBama crioposa npex CTO. C Tum y Be3y, jearHO y cirydajy Ka-
Jla je TApHUYHHU CUCTEM Y OJIOKaIH, Ty KUJIall MOXKe MOKPEHYTH MPOLIEAYPY CYCIICH3HUje
Ha OCHOBY 4iaHa 22, 6e3 yciioBa Jia MPETX0IHO MOKPEHEe UMILIEMEHTAIIHOHY POLEAYPY
Ha ocHOBY uiaHa 21(5). Y pemoBHHM OKOJHOCTHMA, TYXKHJIAIl MOpa Ja TIOIITYje pelIo-
ClIe]] OBUX IPaBHHX OBJAIIhema.

KibyuHe peun: CBercka TProBuHCKa opranusanija, CHCTeM pellaBama Croposa,
HMIuteMeHTaloHa poLieypa, YCIIOoB peocieia, KOHTpamepe

INTRODUCTION

In December 2019, the WTO dispute settlement system (DSS) con-
fronted the most serious crisis in its 25-year history. The appeal system
was blocked given that the terms of office (mandates) had expired for two
of the three remaining Appellate Body (AB) members. This was the result
of the US veto on the appointment of new AB members since 2017.
Thus, the AB has lost the quorum necessary for its work and the entire
appeal system became inoperative. Moreover, the mandate of Hong Zhao,
the last remaining AB member, expired on 30 November 2020. Therefore,
from 1 December 2020, the AB became an entirely “empty” body. It was
the first time in the WTO dispute settlement history that litigation system
was deadlocked.

This circumstance has raised many political and legal issues and
dilemmas. In terms of legal dilemmas, the main practical concern was
how the DSS should overcome the crisis and continue to operate in both
pending and new cases. The academic community offered several solu-
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tions for the interim functioning of the DSS until the crisis is overcome,
either through the change of the US veto policy or through some new
multilateral trade deals (Pauwelyn, 2019, p. 297).

The main concern introduced and addressed in this article is how
the litigation system blockage could affect the procedural DSU provisions
governing the suspension of concession and other obligations (counter-
measures) in post-litigation stage of disputes. This concern has to be clari-
fied in the context of the described AB crisis, but it is even more im-
portant in light of similar DSS litigation deadlocks that may occur again
in the future.

Many academics have raised the “sequencing” issue regarding the
procedural right of the claimant to seek authorization for suspension in
accordance with Article 22 of the DSU and the implementation procedure
envisaged in Article 21(5) of the DSU. The WTO members may concur-
rently commence Article 21(5) and Article 22 procedures.Accordingly,
the question is whether the Article 22 procedure may be fin-
ished prior to the Article 21(5) procedure. Consequently, the
question is also what the Dispute Settlement Body (DSB)
should do in a situation when the request for suspension (along
with the arbitral award) is on the table.! In the WTO, this scenario
can occur in normal circumstances, even without any kind of blockage or
veto that would interrupt the overall operation of the DSS. On the other
hand, the respondent member may always claim that it brought its
measures in conformity with recommendations from the original panel or
the AB report, and thus provoke endless series of implementation proce-
dures. In such a case, the question is whether the complaining member
should constantly be precluded from seeking suspension before the DSB.
The WTO judicial bodies, as well as the academic community, have of-
fered certain solutions to some of these questions. Yet, those solutions
correspond to the regular conditions in the WTO DSS and can be applied
in normal circumstances. Hence, the author of this article considers that
this problem needs to be re-examined in light of the irregular circum-
stances that may be created by the litigation system blockage. In particu-
lar, this article discusses the situation briefly described in the text that fol-
lows. The complainant WTO member makes a request for suspension of
concession and other obligations, claiming that the respondent member
did not implement the recommendations contained in the original report
adopted by the DSB. On the other hand, the respondent member claims

L“In its role of authorizing sanctions, the WTO becomes the gatekeeper. The DSU
requires that sanctions be approved (even if pro forma) by the DSB and provides an
opportunity for the defendant government to seek arbitration of the amount of
sanctions.” (Charnovitz, 2001, p. 813).
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that they have implemented the recommendations and thus triggers the
implementation procedure. The implementation procedure cannot be fin-
ished due to the blockage of the litigation system. Procedural provisions
in Article 22 are not subject to any appeal provisions in the DSU. The re-
spondent member can only object to the proposed level of suspension and
pursue an arbitration procedure that is not subject to appeal (a request for
authorization of suspension commonly triggers an arbitration procedure
under Article 22.6). Unlike litigation proceedings (such as implementa-
tion procedure), the procedure for authorization of suspension under Arti-
cle 22 cannot be vetoed by the WTO members. Then, should the com-
plainant WTO member be enabled to fully exercise its procedural rights
in accordance with Article 22? In other words, should the respondent
member be allowed to take advantage of the litigation blockage and keep
acting contrary to the WTO norms??

This article is divided into three parts. The first part discusses the
relationship between the two DSU provisions: Article 21(5) and Article
22. Article 21(5) of the DSU governs the procedure which becomes nec-
essary when there is disagreement between parties in dispute, as to the ex-
istence or consistency with a covered agreement of measures taken by the
respondent to comply with the DSB recommendations and rulings. Article
22 of the DSU provides rules and procedure for the final resort which the
claimant in the original dispute may pursue — suspension of concessions
and other obligation against the respondent. This may occur in cases
where the respondent fails to implement the DSB recommendation and
rulings, i.e. fails to bring its internal measures in conformity with the
WTO law. The main concern is how to interpret the relationship between
these two provisions: is the claimant entitled to use the rights from these
provisions independently, or is it obliged to respect the sequence of pro-
cedures? In this article, the author discusses this issue by referring to the
relevant WTO judicial practice and the pertinent argumentation in litera-
ture. The second part focuses on bilateral sequencing agreements between
parties in disputes dealing with the application of these two provisions. In
this part, the author offers clarification of such kinds of procedural
agreements and their effect on obligations in the overall WTO member-
ship. The third part provides the author’s remarks on the relationship be-
tween the implementation and the suspension procedure in case the litiga-
tion procedure is blocked.

2 Professor Colares describes a typical situation when the respondent member
obstructs the suspension of concession: “...offending members may at times abuse the
system to gain a temporary trade advantage—first, violating a rule; second, litigating
a potentially meritless case; third, resisting compliance by exploiting procedural
tactics at the compliance stage...” (Colares, 2011, p. 422).



The Relationship between the DSU Avrticles 21(5) and 22 ... 619

RELATIONSHIP BETWEEN ARTICLES 21(5) AND 22 OF THE DSU
The first sentence of Article 21(5) DSU reads as follows:

“Where there is disagreement as to the existence or consistency
with a covered agreement of measures taken to comply with the
recommendations and rulings such dispute shall be decided
through recourse to these dispute settlement procedures, including
wherever possible resort to the original panel.”

According to this provision, parties in the original dispute may
take recourse to the so-called “implementation procedure,” when there is
disagreement as to the existence or consistency with a covered agreement
on measures to be taken to comply with the DSB recommendations and
rulings. The implementation procedure is subject to all DSU procedural
provisions which generally apply to original procedures. The implementa-
tion procedure should take place before the original panel wherever pos-
sible. In the implementation procedure, the panel examines whether the
respondent member has taken measures to comply with the recommenda-
tions and rulings from the original panel report. Like panel reports in
original disputes, panel reports in implementation procedures are also
subject to appeal before the AB. Finally, such reports are adopted by the
DSB through the negative consensus rule. The main purpose of the im-
plementation procedure is to reach a multilateral determination on wheth-
er the measures found to be inconsistent with a covered agreement have
been taken into compliance with the WTO law. Article 21(5) does not refer
to Article 22 provisions or to any kind of situation described in Article 22.

Avrticle 22 of the DSU entitles the complaining member to request
authorization from the DSB to suspend the application to respondent
member of the concessions or other obligations under the covered agree-
ments if the respondent member fails to bring the measure found to be in-
consistent with a covered agreement into compliance within a reasonable
period of time. If the respondent member objects to the requested level of
suspension, or claims that the principles and procedures envisaged in Ar-
ticle 22 have not been followed, the matter will be referred to arbitration.
The issues concerning the merits (such as, whether the respondent mem-
ber has brought its measures into compliance) cannot be examined by
means of arbitration procedure set out in Article 22. Unlike the reports in
the original or implementation procedure, arbitration decisions are final.
The DSB shall grant authorization to suspend concessions or other obli-
gations where the request is consistent with the arbitrator’s decision, un-
less the DSB decides by consensus to reject the request. Article 22 does
not refer to Article 21(5) provisions or to any kind of situation described
in Article 21(5).

Therefore, neither the DSU nor other WTO agreements clarify or
deal with the issue of relationship between these two DSU provisions alt-
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hough the logical connection is quite visible. Thus, we need to find the
answers in the WTO judicial practice and relevant academic literature.

The issue of connection between Articles 21(5) and 22 of the DSU
is not new. This topic been discussed in a large number of published arti-
cles. The most important question in literature is whether these two provi-
sions should be interpreted as provisions in “symbiosis” or as two inde-
pendent norms — the so-called “sequencing dilemma”. The manner of ad-
dressing this question is crucial for elaboration on the topic of this article.
If we consider that Articles 21(5) and 22 of the DSU are “symbiotic” pro-
visions that need to be interpreted and applied together, then it is logical
that the procedures under Article 22 could not be carried out until the liti-
gation procedure under Article 21(5) is finished. In that case, the arbitra-
tion procedure envisaged in Article 22 should be suspended until the im-
plementation procedure is completed. On the other hand, if we interpret
these provisions as separate and independent provisions entailing differ-
ent aims and purposes, then the claimant can engage provisions contained
in Article 22 irrespective of prior use of the implementation procedure
envisaged in Article 21(5). In that situation, Article 22 arbitration proce-
dure may ensue and result in a final decision pertaining to the level of
suspension. That decision would further create grounds for the DSB to
authorize suspension. Nevertheless, the arbitration does not have compe-
tence to examine the issues on merits (such as whether the respondent
member implemented the recommendations from the original dispute).
The DSU provisions strictly specify that arbitration procedure is to de-
termine the level of suspension. In other words, the arbitration cannot
simultaneously act as the compliance panel envisaged in Article 21(5),
regardless of the fact that, in principle, the same persons are engaged in
both procedures. Issues on the merits can be discussed only in appropriate
litigation procedure. In our scenario, the litigation system blockage
prevents the resolution of those issues on the merits .

The WTO judicial practice and academic community have offered
certain solutions to these issues. In this part of the article, the author ex-
amines those assertions in an attempt to clarify the grounds for his own
position on these issues in the context of the litigation system blockage in
the WTO DSS.

Position of the WTO Jurisprudence

The practice of the WTO judicial bodies on the sequencing dilem-
ma pertaining to Articles 21(5) and 22 of the DSU is not very substantial.
There are several cases in which the AB, panels and arbitrations discussed
this problem.
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In relevant literature, the most cited case on this issue is the fa-
mous Bananas case.® The parties in this dispute submitted confronting ar-
guments on the issue of sequencing. The United States (acting as the
claimant) asserted in its argumentation that the claimant has the right to
request authorization for suspension of concessions when it considers that
the respondent member failed to implement the recommendations from
the original report in a reasonable period of time. According to the sub-
mitted US’ argumentation, there is no “sequence” between Article 21(5)
and Article 22; therefore, the claimant can commence Article 22 proce-
dures irrespective of the implementation procedure. The United States ar-
gued that the integrity of the DSS system would deteriorate if the com-
plainant member cannot enforce countermeasures at the end of the rea-
sonable time period for compliance, which would ultimately be in favor
of the WTO members that disregard the DSB rulings.* Furthermore, in
the view of the US, if the claimant could not make a request for authori-
zation to suspend concessions within the Article 22(6) time-period (30
days)?®, it would preclude its right to do so afterwards.®

On the other hand, the European Community (acting as the re-
spondent) claimed that sequence exists between the two DSU provisions.
The EC argued that the implementation procedure must be conducted pri-
or to the Article 22 procedures. According to the EC, multilateral deter-
mination on compliance is a precondition for using the Article 22 proce-
dural rights. The EC claimed that complainants could not have the right to
unilaterally determine whether implementation measures comply with the
covered agreements and the DSB rulings. Therefore, the EC considered
that Arbitration should suspend its work until it is determined in the im-
plementation procedure that the EC did not comply with the recommen-
dations from the original report.

The Arbitration did not agree with the EC’s argumentation and
supported the US’s position. According to the Arbitration, there are no
provisions envisaged in the DSU that govern sequencing between Articles
21(5) and 22 of the DSU. The arbitrators concluded that their terms of

3 Full case title: Decision by the Arbitrator, European Communities — Regime for the
Importation, Sale and Distribution of Bananas — Recourse to Arbitration by the
European Communities under Article 22.6 of the DSU, WT/DS27/ARB, 9 April 1999,
DSR 1999:11.

4 See more detailed discussion on this Case and argumentation of the parties: (McCall
Smith, 2006).

5The first sentence of the Article 22(6) of the DSU states: ‘When the situation
described in paragraph 2 occurs, the DSB, upon request, shall grant authorization to
suspend concessions or other obligations within 30 days of the expiry of the
reasonable period of time unless the DSB decides by consensus to reject the request.’
6 According to many authors, the time-limits mismatch for procedural actions provided in
Articles 21(5) and 22 of the DSU is a root of the “sequencing” issue.
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reference are limited to those envisaged in Article 22 (paragraphs 6 and 7)
of the DSU. Consequently, they do not have competence to resolve the re-
lationship between those articles.” According to the Arbitration, its com-
petence is limited to the following issues governed by Article 22 provi-
sions: a) whether the proposed level of suspension is equivalent to the
level of nullification or impairment; b) whether the proposed suspension
is allowed under the covered agreement; and c¢) whether the principles
and procedures set forth Article 22 (paragraph 3) have been followed.

Therefore, if we strictly follow the arbitrators’ terms of reference,
we can determine that arbitration can fully conduct the Article 22 proce-
dures; the complainant member can subsequently obtain authorization for
suspension regardless of Article 21(5) procedures.® Moreover, the Arbitra-
tion found that 30-day deadline predicted in the Article 22(6) “runs inde-
pendently from any other DSU provision” (Mavroidis, 2000, p. 796). Ac-
cording to the Arbitration, if the claimant cannot make a request for au-
thorization to suspend concessions within the Article 22(6) time-period, it
loses its right to do so, at least under circumstances where the negative
consensus rule of Article 22(6) applies.®

Another example where the WTO judicial bodies examined the se-
quencing issue is the case US — Certain EC Products.?® The subject mat-
ter of this case were countermeasures that the US put in place against the
EC, claiming that the EC did not implement recommendations from the
report in the Bananas dispute. The US actually imposed a so-called “3
March Measure” against the imports of certain EC products, in the ab-
sence of a prior DSB authorization. The EC filed a claim against the US,
arguing that the US violated its obligations under Article 23(2)(a) and Ar-
ticle 21(5) of the DSU.

The AB confirmed the previous position of the Panel that the obli-
gation under Article 21(5) was comparable and similar to the prohibition
of “unilateral determinations” under Article 23(2)(a)'* of the DSU, alt-
hough the obligation in Article 21(5) was “another” DSU obligation. The
AB also recognized the fact that, when the US put in place its counter-

7 See footnote 11 of the Decision.

8 See para. 2.9 and paras 4.11 — 4.13. of the Decision.

9 See para. 4.11 of the Decision.

10 Appellate Body Report, United States — Import Measures on Certain Products from the
European Communities, WT/DS165/AB/R, adopted 10 January 2001, DSR 2001:1, p. 373.
1 Article 23(2)(a) of the DSU: ‘...Members shall: (a) not make a determination to the
effect that a violation has occurred, that benefits have been nullified or impaired or
that the attainment of any objective of the covered agreements has been impeded,
except through recourse to dispute settlement in accordance with the rules and
procedures of this Understanding, and shall make any such determination consistent
with the findings contained in the panel or Appellate Body report adopted by the DSB
or an arbitration award rendered under this Understanding;’
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measures, the WTO-consistency of the EC's implementing measures had
not been determined through recourse to the WTO dispute settlement pro-
cedures as required by Article 21(5) of the DSU.*2 There are opinions in
literature that the AB actually held that the Article 21(5) panel determina-
tion is a “prerequisite to undertaking a suspension of concessions” (Char-
novitz, 2002, p. 409, fn. 4). However, the AB did not explicitly express
that the claimant cannot exercise its rights from Article 22 of the DSU
and obtain authorization for suspension without a prior Article 21(5) pro-
cedure. Moreover, the AB confirmed the existence of an ambiguous rela-
tionship between Articles 21(5) and 22 of the DSU and concluded that it
had no competence to provide an authentic interpretation of that relation-
ship. According to the AB, only WTO Members have the authority to
amend the DSU or to adopt interpretations within the meaning of Article
IX:2 of the WTO Agreement.?

Further examples where the AB ruled on the sequencing issue may
be found in the cases United States — Continued Suspension'* and Cana-
da — Continued Suspension.'® In those cases, the AB ruled that the WTO
member could continue to apply authorized countermeasures during on-
going procedure on the respondent’s new (modified) measures. These
cases actually covered the extent and limits of panel's standard of review
in a post-suspension situation, where parties did not initiate the Article
21(5) proceedings, but where the panel performs “functions similar to
those of an Article 21(5) panel”.*8 According to Professor Brewster, this
approach could generally provide the resolution to the sequencing issue
between Article 21(5) and Article 22(6); the WTO members can use the
Acrticle 22(6) procedure concurrently with the Article 21(5) compliance
procedure (Brewster, 2011, p. 157).

In the case US — Tuna Il (Mexico) (Article 22.6 - US)/, the Arbi-
tration did not support the US’ claims that each time a respondent modi-
fies a measure and asserts that it has brought the measure into compli-
ance, and Article 22(6) arbitration is subsequently conducted, a new im-

12 See paragraphs 124-126 of the AB Report.

13 See paras 91-92 of the AB report.

14 Appellate Body Report, United States — Continued Suspension of Obligations in the
EC — Hormones Dispute, WT/DS320/AB/R, adopted 14 November 2008, DSR
2008:X, p. 3507

15 Appellate Body Report, Canada — Continued Suspension of Obligations in the EC —
Hormones Dispute, WT/DS321/AB/R, adopted 14 November 2008, DSR 2008: X1V,
p. 5373.

16 Appellate Body Reports, US/Canada — Continued Suspension, paras 359 and 580.

17 Decision by the Arbitrator, United States — Measures Concerning the Importation,
Marketing and Sale of Tuna and Tuna Products — Recourse to Article 22.6 of the DSU
by the United States, WT/DS381/ARB, 25 April 2017, DSR 2017:VIII, p. 4129.
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plementation procedure is necessary before the DSB can authorize any
suspension of concessions. According to the Arbitration:

“...in such a situation, new compliance panel proceedings under
Article 21(5) needed to be undertaken every time a measure al-
ready found to be inconsistent at the expiry of the reasonable peri-
od of time were modified and compliance was claimed, this could
very substantially delay, and in theory effectively thwart, a com-
plaining party's efforts towards obtaining DSB authorization to
suspend concessions.”

Moreover, the Arbitration expressed that such an outcome would
not be consistent with the DSU objectives: to preserve the rights of the
WTO members and to promote the prompt settlement of disputes.*®

There are also examples where arbitrators concluded that they do
not have a mandate to resolve whether sequencing between Articles 21(5)
and 22 is required under the DSU. In the case Brazil — Aircraft (Article
22.6 — Brazil) 2, the arbitrators explicitly expressed this view. In a few
other arbitration cases, arbitrators implicitly expressed this view by refer-
ring to the limits of their mandate. For example, in EC — Hormones (US)
(Article 22.6 — EC)?, arbitrators referred to the minimum requirements
that should be attached to a request for suspension. According to the Arbi-
tration, the minimum specificity requirements are: a) a specific level of
suspension, i.e. a level equivalent to the nullification and impairment
caused by the WTO inconsistent measure, pursuant to Article 22(4); and
b) specification of the agreement and sector(s) under which concessions
or other obligations would be suspended, pursuant to Article 22(3) of the
DSU.% In EC — Bananas Il (Ecuador) (Article 22.6 — EC)?, the Arbitra-
tion connected these specificity requirements on request for suspension
with the limits of its jurisdiction:

18 para. 3.53. of the Decision.

19 Ibid.

20 Decision by the Arbitrator, Brazil — Export Financing Programme for Aircraft —
Recourse to Arbitration by Brazil under Article 22.6 of the DSU and Article 4.11 of
the SCM Agreement, WT/DS46/ARB, 28 August 2000, DSR 2002:1, p. 19, footnote 7.
21 Decision by the Arbitrator, European Communities — Measures Concerning Meat
and Meat Products (Hormones), Original Complaint by Canada — Recourse to
Arbitration by the European Communities under Article 22.6 of the DSU,
WT/DS48/ARB, 12 July 1999, DSR 1999:11l, p. 1135.

22 para. 16 of the Decision.

23 Decision by the Arbitrator, European Communities — Regime for the Importation,
Sale and Distribution of Bananas — Recourse to Arbitration by the European Communities
under Article 22.6 of the DSU, WT/DS27/ARB/ECU, 24 March 2000, DSR 2000:V,
p. 2237.
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“The jurisdiction of the Arbitrators includes the power to deter-
mine (i) whether the level of suspension of concessions or other
obligations requested is equivalent to the level of nullification or
impairment; and (ii) whether the principles or procedures concern-
ing the suspension of concessions or other obligations across sec-
tors and/or agreements pursuant to Article 22.3 of the DSU have
been followed.”?*

Through these statements, both arbitrations actually clarified the
issues that covered by their jurisdiction. Other issues, such as the se-
guence of the implementation procedure and the arbitration procedure, do
not fall into the scope of arbitration competence.

From the above analysis of the WTO jurisprudence, we can con-
clude that the WTO judicial bodies (particularly the AB and arbitration) in
several cases expressed their views on the relationship between Articles
21(5) and 22 of the DSU. According to their points of view, the DSU does
not provide any kind of specification or clarification on that relationship.
Moreover, the AB has stated that it has no competence to interpret the
relationship between those two DSU provisions. However, both AB and
arbitrations have been inclined (thus far) to the position that there is no
“sequencing condition” for exercising procedural rights provided in Article
22, meaning that the claimant in the original dispute can commence Article
22 procedure irrespective of a prior procedure under Article 21(5).

Positions in Academic Literature

Contrary to the position of the WTO jurisprudence, academics
mostly advocate that the relationship between Articles 21(5) and 22 of the
DSU exists through sequencing prerequisite. According to Kearns and
Charnovitz, the objective findings of the Article 21(5) panel are a ground
for the DSB to determine whether respondent has implemented recom-
mendations and, consequently, to authorize suspension if the respondent
has failed to do that (Kearns & Charnovitz, 2002, p. 335). That would
mean that the procedure conducted under Article 21(5) is a precondition
for the procedure under Article 22.

Two decades ago, Professor Mavroidis published a notable and
commonly cited article, titled “Remedies in the WTO Legal System: Be-
tween a Rock and a Hard Place”, (Mavroidis, 2000, p. 796), discussing
the sequencing issue. In that article, Mavrodidis generally claims that se-
guencing between Articles 21(5) and 22 stems from the DSU context.
However, Mavrodis also raises the question of whether the respondent
may always obstruct the procedure for authorization of countermeasures
through continual claims that it did something to implement the recom-

24 pPara. 22 of the Decision.
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mendations. If the claimant considers that this something is not adequate,
it raises the condition for the implementation procedure that can proceed
in “endless circle” (Mavroidis, 2000, p. 794). This stands if we accept the
position of some authors that countermeasures may be approved exclu-
sively after multilateral determination at the DSB meeting that this some-
thing is not adequate. In order to prevent such illogical interpretation of
the DSU provisions, Mavroidis offered a reasonable clarification. The
claimant can make a request for authorization of suspension in the ab-
sence of a prior implementation procedure only in case the respondent did
not do anything to implement the recommendations. On the other hand, if
the respondent did something, then the implementation procedure becomes
necessary before using the Article 22 procedures (Mavroidis, 2000, p. 797).
Moreover, the respondent member may claim that it is in compliance after
taking little or no action to implement the DSB recommendations from the
original dispute (Brewster, 2011, p. 115). Mavroidis, nevertheless, makes
an important correction of this attitude: when the first implementation pro-
cedure is completed with findings of non-implementation, then the claimant
can request suspension. In that situation, the respondent cannot obstruct the
Article 22 procedure by triggering new implementation procedures under the
allegation that it modified the implementation action again. New implemen-
tation procedures may take action, but they cannot affect the Article 22 pro-
cedure (Mavroidis, 2000, p. 799). Mavroidis also refers to the principle of ef-
fective treaty interpretation concerning time limits provided in the Article 22.
According to Mavroidis, a thirty-day period could be counted at the end of
the reasonable period of time when the respondent member did not take any
implementation action. On the other hand, if the respondent member took
some implementation actions and the compliance panel finds that those ac-
tivities were inadequate, the thirty-day period should be counted as of the
date when the compliance panel issues its report (Mavroidis, 2004, p. 61).

In one of his articles, Professor Fukunaga refers to the compliance
panel report in the case EC — Bananas Il (Article 21.5 — EC), which
states that the implementation measures taken in good faith by the WTO
member are presumed to be in conformity with the DSB recommenda-
tions and the WTO Agreements.?®> According to Fukunaga, this presump-
tion implies that, when the respondent member alleges to have imple-
mented the DSB recommendations, the complaining member shall first
have recourse to Article 21(5) (Fukunaga, 2006, p.407). This position is

% panel Report, European Communities — Regime for the Importation, Sale and
Distribution of Bananas — Recourse to Article 21.5 of the DSU by the European
Communities, WT/DS27/RW/EEC, 12 April 1999, and Corr.1, unadopted, DSR 1999:
Il, p. 783, para. 4.13.


https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S006.aspx?DataSource=Cat&query=@Symbol=WT/DS27/RW/EEC*&Language=English&Context=ScriptedSearches&languageUIChanged=true
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taken by other authors as well.?® Fukunaga argues that, if the complaining
member requests authorization for the suspension even though the re-
spondent member claims that it took implementation measures, the DSB
should dismiss this request because the claimant is not entitled to make
such a request. (Fukunaga, 2006, p.407). Fukunaga (and some other au-
thors) also refers to the beginning of the first sentence of Article 22(2) of
the DSU:

“If the Member concerned fails to bring the measure found to be
inconsistent with a covered agreement into compliance therewith
or otherwise comply with the recommendations and rulings within
the reasonable period of time...”

In the context of the whole text of Article 22(2), this part of the
first sentence needs to be interpreted as a precondition for any following
actions described in that provision (such as a request for suspension as a
final resort). This precondition is reflected in establishing that the “Mem-
ber concerned” failed to bring the measure into conformity with a covered
agreement. According to Article 23 of the DSU, the establishment of that
fact must be taken multilaterally, through the recourse to the DSU proce-
dures and consequent decision of the DSB. Therefore, any request for
suspension on the basis of unilateral determination regarding non-
conformity of the respondent’s implementation action would be against
the first sentence of Article 22(2) (Fukunaga, 2006, p.407).%’

Generally, this point of view does make sense. It is obvious that
the provisions contained in Article 22 refer to a situation of non-
compliance. Therefore, those provisions cannot be invoked without a pri-
or multilateral establishment of non-compliance (Shahani, 2015, p. 526).
Many writers interpret Article 22 provisions in that manner. Professor
Davey argues that it is logical that a decision on consistency of imple-
mentation actions must be made before the authorization of suspension
(Davey, 2000, p. 17). Furthermore, complaining member can only retali-
ate after the adjudication and compliance phases (Lester, S., Mercurio, B.,
Davies, A. & Leitner, K., 2008, p. 172-174). Although it is not explicitly

% For example, Pelzman and Shoham argue that “under this set of acceptable
presumptions, any allegations of non-compliance and non-implementation of the DSB
recommendations requires that the complaining party shall first have recourse to the
Acrticle 21.5 review. In effect, this puts a stop to a complaining party attempt to seek
authorization for suspension until the procedures under Article 21.5 are complete.”
(Pelzman & Shoham, 2007, p. 6-7).

27 «If the complaining party requests authorization for the suspension, although
the Member concerned has allegedly taken the implementation measures, the
DSB should pronounce that the request is inadmissible or invalid since the
condition prescribed in the first sentence of Article 22.2 of the DSU is not met.”
(Fukunaga, 2006, p.407, fn. 96).


https://www.worldscientific.com/doi/abs/10.2202/1524-5861.1245
https://www.worldscientific.com/doi/abs/10.2202/1524-5861.1245
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stated in Article 22, Professor Brewster claims that the complaining
member can request that the DSB authorize the suspension of trade
benefits to the respondent member only if the AB finds that the respond-
ent member is still in violation of the WTO agreements after the compli-
ance stage (Brewster, 2011, p. 116).

THE QUESTION OF SEQUENCING AGREEMENTS

The WTO litigants have often resolved the tension between Articles
21(5) and 22 of the DSU by negotiating and concluding a bilateral ad hoc se-
quencing agreements. These agreements usually provide that Article 21(5)
and Article 22 procedures can be requested at the same time, but the parties
may also agree to postpone the Article 22 procedure while the implementa-
tion procedure is underway. These bilateral sequencing agreements enable
the complainant to retain its right to retaliate in the future, if the implementa-
tion procedure ends with findings of non-compliance.?®

There are many standpoints in the literature on the common “bilat-
eral agreement” practice pertaining to the sequencing of the implementa-
tion procedure and suspension provisions. Kearns and Charnovitz argue
that complaining WTO members, in reality, take recourse to Article 22
only in situations when respondent members have not taken any imple-
mentation activity (Kearns & Charnovitz, 2002, p. 338). They (and many
other authors as well) refer to the common practice of negotiating bilat-
eral procedural agreements in post-litigation stage, where parties in dis-
putes envisage sequencing of procedures contained in Articles 21(5) and
22 of the DSU (Kearns & Charnovitz, 2002, p. 339; Valles & McGivern,
2000, p. 83-84). Fukunaga indicates the prevailing behaviour of com-
plaining WTO members where they refrain from recoursing to Article 22
provisions until the ongoing implementation procedure is completed (Fu-
kunaga, 2006, p. 407). The issue of binding sequencing agreements is im-
portant because some authors are prone to conclude that the WTO mem-
bers, by adopting the practice of these agreements, constituted customary
international law that the WTO judicial bodies should respect (Shahani,
2015, p. 537).

According to Article 3(1) of the DSU and subsequent WTO juris-
prudence, the jurisdiction of the WTO judicial bodies is limited to the
clarification of the covered agreements. From the perspective of the WTO

28 There are several variations of these bilateral agreements. Parties may agree to
suspend the Article 22 procedure until the implementation procedure is completely
over (including the appeal procedure). On the other hand, the claimant may agree to
wait only for the circulation of compliance panel report to reactivate the Article 22
procedure. See, for example, the analysis of such agreement in the case Australia —
Salmon (Tsai-yu, 2005, p. 934).
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law, customary international law falls into the scope of extrinsic sources
of law that the WTO judicial bodies may apply in certain limited situa-
tions. Pertaining to the customary international law, the only recognized
function of that particular legal source can be reflected in the interpreta-
tion of the covered agreements, in line with Article 3(2) of the DSU.
Namely, that DSU provision refers to the customary rules of interpreta-
tion of public international law for clarification of provisions of the cov-
ered agreements.?® In that regard, the practice of the WTO judicial bodies
and legal theory agree that interpretation provisions contained in the Vi-
enna Convention on the Law of Treaties from 1969 (VCLT) need to be
considered as “customary rules of interpretation of public international
law” from the language of Article 3(2) of the DSU.° In the context of the
VCLT terms, the sequencing agreements may constitute a “subsequent
practice” of the parties which may be relevant for interpretation of the
WTO law, in accordance to Article 31(3)(b) of the VCLT.3! However, the
AB demonstrated a restrictive approach in recognizing facts and practice
to fall within the phrase “subsequent practice” in the context of Article
31(3)(b) of the VCLT. In one of its first reports, in the case Japan — Alco-
holic Beverages Il, the AB reversed the finding of the Panel that previ-
ously adopted GATT reports and the DSB reports are “subsequent prac-
tice” which needs to be relevant in interpreting covered agreements.? The
AB stated that an isolated act (particularly an adopted DSB report) is
generally insufficient to establish subsequent practice:

“Generally, in international law, the essence of subsequent prac-
tice in interpreting a treaty has been recognized as a “concordant,
common and consistent” sequence of acts or pronouncements
which is sufficient to establish a discernable pattern implying the
agreement of the parties regarding its interpretation. An isolated
act is generally not sufficient to establish subsequent practice; it is

29 Article 3(2) of the DSU: “The dispute settlement system of the WTO is a central element
in providing security and predictability to the multilateral trading system. The Members
recognize that it serves to preserve the rights and obligations of Members under the
covered agreements, and to clarify the existing provisions of those agreements in
accordance with customary rules of interpretation of public international law ...’

%0 See, for example, the AB report in US-Gasoline case (page 17) and in Japan-
Alcoholic Beverages case (page 9).

81 Article 31(3)(b) of the VCLT provides: ‘There shall be taken into account, together
with the context: (b) any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation.’

32Japan — Taxes on Alcoholic Beverages, WT/DS8/R, WT/DS10/R, WT/DS11/R,
adopted 1 Nov. 1996, as modified by Appellate Body Report WT/DS8/AB/R,
WT/DS10/AB/R, WT/DS11/AB/R, DSR 1996:1, 125, pp. 12-15.
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a sequence of acts establishing the agreement of the parties that is
relevant.”%

The AB concluded that the “subsequent practice” in the context of
the VCLT may be developed only through the activities of the Ministerial
Conference and the General Council, as exclusive authorities for interpre-
tation of the covered agreements in accordance to Article 1X(2) of the
WTO Agreement.3

Although the previously mentioned position of the AB refers to the
status of adopted GATT and DSB reports, this opinion is also relevant for
bilateral sequencing agreements. These agreements are also “isolated
acts” that are negotiated and concluded only between parties in disputes.
Other WTO members do not participate in that process. Hence, other
WTO members cannot be subject to practice that has been developed
through activities of several members. For the establishment a “subse-
quent practice” as a customary international law, the whole WTO mem-
bership must be included, through the activities and decisions of the Min-
isterial Conference and the General Council, as exclusive authorities for
interpretation of the covered agreements. In other words, the Ministerial
Conference (or the General Council) has to recognize the status of “sub-
sequent practice” to bilateral sequencing agreements by adopting an in-
terpretation on the relationship between Articles 21(5) and 22 of the DSU.

NEW REALITY — NEW APPROACH

From the succinct analysis above, we have established all pertinent
points regarding the interpretation of the relationship between Articles
21(5) and 22 of the DSU. The DSU neither clarifies nor refers in any
manner to that relationship. The WTO jurisprudence has been (at least)
implicitly inclined to interpret those provisions as independent provisions.
On the other hand, academics mostly argue that a sequencing of those
norms exists. Those academics submit their standpoints with strong ar-

33 See pages 12 and 13 of the AB report.

34 The AB stated: “We do not believe that the CONTRACTING PARTIES, in deciding
to adopt a panel report, intended that their decision would constitute a definitive
interpretation of the relevant provisions of GATT 1947. Nor do we believe that this is
contemplated under GATT 1994.” There is specific cause for this conclusion in the
WTO Agreement. Article 1X:2 of the WTO Agreement provides: "The Ministerial
Conference and the General Council shall have the exclusive authority to adopt
interpretations of this Agreement and of the Multilateral Trade Agreements”. Article
1X:2 provides further that such decisions "shall be taken by a three-fourths majority of
the Members". The fact that such an “exclusive authority" in interpreting the treaty has
been established so specifically in the WTO Agreement is reason enough to conclude
that such authority does not exist by implication or by inadvertence elsewhere.” See page
13 of the AB Report.
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guments. The solution offered by Professor Mavroidis two decades ago
seems to be acceptable for filling the gap in the DSU text. At that time,
this was a “fresh” legal and academic issue, and Mavoridis reacted with a
reasonable proposal for interpretation of the two conflicting provisions:
the claimant can make a request for authorization of suspension in the ab-
sence of prior implementation procedure exclusively in case the respondent
did not do anything to implement the recommendations. If the respondent did
something, then the implementation procedure becomes necessary before
the engagement of Article 22 procedures. After the first implementation
procedure is completed with findings of non-implementation, the claimant
can request suspension. New implementation procedures may take action, but
they cannot affect the Article 22 procedure. This solution is logical and
corresponds to the nature and purpose of the DSU.

Nevertheless, we can accept these arguments exclusively in “nor-
mal” circumstances, where litigation and appeal can function properly.
Otherwise, this approach would upgrade obstacles to justice in the WTO
dispute settlement system. The implementation procedure may com-
mence, but it cannot be finished as long as the blockage of the AB is in
force. Therefore, if we accepted the concept proposed by Mavroidis and
other scholars (that the implementation procedure must take place prior to
Article 22 procedure), we would recognize that the claimant should be
disabled from implementing legal suspension in the unforeseeable period
of time. This would create a comfortable situation for the respondent to
invoke procedural rights and obstruct the authorization of the suspension
by the DSB. That concept would be also against the DSU principles, par-
ticularly against the aim of the dispute settlement mechanism to secure a
positive solution to a dispute. As a matter of fact, the primary goal of the
countermeasures is to induce compliance with the WTO law. The coun-
termeasures are contemplated as a final resort for the claimant in a situa-
tion when the respondent is persistent to maintain measures that are mul-
tilaterally established to be inconsistent with the covered agreements.
Without that possibility, we can hardly expect from the respondent to
bring its measures in conformity with the WTO law. On the other hand, in
the absence of any kind of legal solution, the claimant would be continu-
ously exposed to illegal measures that cause nullification or impairment
of benefits.

We may propose a possible middle solution: the claimant can seek
authorization for suspension if the prior implementation procedure is not
completed in a reasonable period of time. On the one hand, we must rec-
ognize that the claimant should act in accordance with the logical rela-
tionship between Articles 21(5) and 22 of the DSU. Therefore, the claim-
ant should first commence the implementation procedure if the respond-
ent did something and claims that it brought their measures in conformity
with the WTO law (Mavroidis’s opinion). On the other hand, if the im-
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plementation procedure is not finished in the period of time envisaged in
the DSU provisions, then the claimant can commence Article 22 procedure.
The period of time for the implementation procedure may be determined
through the text of the DSU norms. In particular, Article 21(5) regulates:

”The panel shall circulate its report within 90 days after the date of
referral of the matter to it. When the panel considers that it cannot pro-
vide its report within this time frame, it shall inform the DSB in writing
of the reasons for the delay together with an estimate of the period within
which it will submit its report.”

Hence, for the panel procedure that time should be 90 days plus
some additional period of time proposed by the panel. Considering the
appellate procedure, the Article 17(5) of the DSU provides:

“As a general rule, the proceedings shall not exceed 60 days from
the date a party to the dispute formally notifies its decision to appeal
to the date the Appellate Body circulates its report... When the Ap-
pellate Body considers that it cannot provide its report within 60
days, it shall inform the DSB in writing of the reasons for the delay
together with an estimate of the period within which it will submit
its report. In no case shall the proceedings exceed 90 days.”

Hence, the maximum period of time for the appellate procedure is
90 days from the date the disputing party formally notifies its decision to
appeal. Therefore, if the AB does not submit its report in 60 or 90 days
from the date of formal notification of decision to appeal, the claimant
should have the right to seek retaliation in accordance with Article 22.
Even in the WTO judicial practice, there was a case (Australia-Salmon)
where the parties agreed a modified sequencing approach: the claimant
and the respondent agreed that Article 22 procedure would be suspended
until the Article 21(5) procedure was completed.® If the compliance pan-
el finds WTO-inconsistency with the implementation measures, then the
claimant can un-suspend the Article 22 procedure regardless of whether
the panel report is subject to appeal. According to Professor Tsai-yu, who
commented on this bilateral sequencing agreement:

“this kind of approach may ensure that the examination of WTO
conformity is conducted through a multilateral track, instead of
unilateral judgment by the complaining party, before the article
22.6 retaliation review into processing” (Tsai-yu, 2005, p. 934).

Yet, there is another open question: what if the compliance panel
finds that the respondent implemented the recommendations? In that situ-
ation, the report could not be applied due to the AB blockage and the

35 See Panel Report, Australia — Measures Affecting Importation of Salmon — Recourse to
Article 21.5 of the DSU by Canada, WT/DS18/RW, adopted 20 March 2000, DSR
2000:1V, 2031.
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findings of the compliance panel could actually be perceived as final. This
would be a very severe situation for the claimant, especially if the compliance
panel made some errors in its findings. Thus, if the claimant decides to
commence the implementation procedure, it takes risks to make such an
unfavorable circumstance for its future position. In addition, the amount of
legitimacy for seeking suspension would drastically decrease.

Therefore, from the claimant’s interests, the middle solution is
hazardous. To avoid the implementation procedure, a better solution for
the claimant is direct use of the Article 22 procedure. We cannot reasona-
bly expect from the claimant to postpone Article 22 procedures and to get
itself involved into a defective implementation procedure which cannot
provide the final resolution of the matter. Certainly, the respondent may
commence the implementation procedure. In that case, the claimant
would be obliged to participate in that procedure. However, the claimant
may not be obliged to wait for the final resolution of that procedure as a
prerequisite for commencing the Article 22 procedure.

Nevertheless, we need to look at some possible consequences of this
kind of radical, but necessaryapproach, which can give rise to several im-
portant issues. First, let us suppose that the arbitration has proposed suspen-
sion subsequently approved by the DSB. In the meantime, the appellate
system starts to function properly, and the implementation procedure
(commenced either by the respondent or by the claimant) is finally finished
with findings on the WTO conformity with the implementation measures.
During all that time, the claimant may apply the DSB-approved counter-
measures which eventually appear to have been lacking justification. Who
would be responsible in such a case? The DSB approves countermeasures
on the basis of the claimant’s request and arbitration decision. If we consid-
er that the DSB adopts its decisions on the basis of the negative consensus
rule, it brings us to the conclusion that all decisions submitted by the arbi-
tration are automatically adopted by the DSB. According to the DSU provi-
sions, the possibility for non-adoption of an arbitration decision exists only
in theory. Therefore, we cannot conclude that the DSB would be responsi-
ble for imposing unjustified measures. On the other hand, the arbitration
does not have the authority to examine the implementation issues and to es-
tablish facts, i.e. whether the respondent did or did not bring its measures in
conformity with the WTO law. The competence of the arbitration is strictly
limited to establishing the level of suspension and this body cannot decide
on the issues concerning the merits and implementation. Therefore, the ar-
bitration cannot be held responsible either. Moreover, arbitration decisions
are final and cannot be subject to appeal; they are always “on the road” to
receiving the final approval by the DSB.

Hence, we could not argue that either the DSB or the arbitration
could be responsible for possible long-term imposition of unjustified
countermeasures. So, who can be responsible? Could it be the claimant?
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This is also an ambiguous point. First, it is hard to assign all responsibil-
ity to the WTO complainant member, and to rely on its awareness, con-
science and good faith. As a matter of fact, the complainant member has
every right to consider (in good faith) that the respondent member did not
implement the recommendations from the adopted panel report. The
complainant member cannot be expected to act as a guardian of the WTO
law. This is a task for the WTO collective institutions and judicial bodies.
Each WTO member has the right to protect its own interests in accord-
ance with the WTO law. Therefore, if the complainant member fully acts
in accordance with the DSB provisions and requests suspension, no one
can argue that it acts in bad faith.

There is also another problem related to this issue. Long ago, the
AB established a rule that DSB-authorized countermeasures ‘may contin-
ue until the removal of the measure found by the DSB to be inconsistent
results in substantive compliance’.3® According to the AB, respondent
member cannot require termination of the suspension of concessions
simply because a Member declares that it has removed the inconsistent
measure, without a multilateral determination that substantive compliance
has been achieved. The AB concluded that it would undermine the im-
portant function of the suspension of concessions in inducing compli-
ance.®” Furthermore, the AB holds that parties in dispute must invoke the
implementation procedure in accordance with Article 21(5) (in case of a
disagreement) to determine whether a new measure achieves compliance
(Charnovitz, 2009, p. 564-65).% It means that the respondent must use the
implementation procedure to reach a multilateral determination of the
WTO-consistency of its implementation measures. Until that determina-
tion, the claimant is fully entitled to implement the DSB-approved sus-
pension. In other words, the claimant may obstruct multilateral determi-
nation of compliance by shifting the matter to the AB, which cannot fin-
ish its work due to the blockage. In that situation, the respondent cannot
use any kind of legal and procedural instrument to terminate suspension,
even though it has done everything in good faith to ensure substantial
compliance. In those circumstances, everything rests on the claimant’s
good faith and conscience. A possible solution may also be found through
bilateral negotiations and agreement between the disputing parties. How-
ever, this remains an open issue for discussion.

36 See AB report in US-Continued Suspension, para. 306. Full title of the Report:
Appellate Body Report, United States — Continued Suspension of Obligations in the
EC — Hormones Dispute, WT/DS320/AB/R, adopted 14 November 2008.

37 Ibid, para. 308.

38 See also: ibid, paras. 345, 348, 358, 368.
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CONCLUSION

In December 2019, the system of appeal in the WTO dispute set-
tlement system became inoperative as the terms of office of the AB
members expired and the AB lost the necessary quorum. It was the first
time in the WTO dispute settlement history that litigation system was
deadlocked. After more than two decades of proper functioning, the WTO
litigation system proved to be absolutely liable to blockage. One of the
important emerging concerns was how the blockage of the litigation sys-
tem could affect DSU procedural provisions governing the suspension of
concession and other obligations (countermeasures) in post-litigation
stage of disputes. More specifically, we need to address the sequencing
issue regarding the procedural right of the claimant to seek authorization
for suspension in accordance with Article 22 of the DSU and the imple-
mentation procedure envisaged in Article 21(5) of the DSU. Should these
two provisions be interpreted as provisions in “symbiosis” or as two in-
dependent norms? Neither the DSU nor other WTO agreements clarify or
deal with the relationship between these two DSU provisions.

In several cases, the WTO judicial bodies (particularly the AB and
arbitrations) expressed their views on the relationship between Articles
21(5) and 22 of the DSU. From their point of view, the DSU does not
provide any kind of specification or clarification of that relationship.
Moreover, the AB has stated that it has no competence to interpret the re-
lationship between those two DSU provisions. However, both the AB and
arbitrations have been inclined to the position that there is no “sequencing
condition” for exercising procedural rights provided in Article 22 of the
DSU; it means that the claimant in the original dispute can commence Ar-
ticle 22 procedure irrespective of a prior procedure under Article 21(5).
Contrary to the position of the WTO jurisprudence, academics mostly ad-
vocate that the relationship between Articles 21(5) and 22 of the DSU ex-
ists through sequencing prerequisite.

However, this problem needs to be re-examined in light of the ir-
regular circumstances that may be created by the blockage of the litiga-
tion system. The implementation procedure may be commenced, but it
cannot be finished as long as the blockage of the AB is in force. There-
fore, if we accepted the concept proposed by the majority of scholars (that
the implementation procedure must take place prior to the Article 22 pro-
cedure), we would recognize that the claimant should be prohibited from
implementing the legal suspension in the unforeseeable period of time.
This would create a favorable situation for the respondent to invoke pro-
cedural rights and obstruct the authorization of suspension by the DSB.
That concept would also be against the DSU principles, particularly
against the aim of the dispute settlement mechanism to secure a positive
solution to a dispute. Therefore, exclusively in situation where litigation
is in blockage, the claimant should be entitled to commence the Article 22



636 U. Zdravkovi¢

procedure, without prior use of the implementation procedure in accord-
ance with Article 21(5) of the DSU. In normal circumstances, the claim-
ant must respect a sequencing prerequisite. We should accept that posi-
tion, although such a scenario may have some peculiar implications.
However, those implications are subject to further discussion, aimed at
finding the best possible solution in the future.
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OJTHOC U3BMEBY WIAHOBA 21(5) M 22 DSU CIIOPA3YMA
Y IUTALE BJIOKAJIE CHCTEMA PEIIABAbA
CIIOPOBA Y CBETCKOJ TPTOBHUHCKOJ
OPT'AHMBALIAIU

Ypou 3apaBkoBuh
Yuusepsuret y Humry, [lpaBau ¢axynrer, Hum, Cpouja

Pe3ume

Heuembpa 2019. rogune cucrteM peniaBama cropoBa y CBETCKOj TPTOBHHCKO]
opranmszanuju (CTO) je moctao HepYHKIOHATAH, C 003UPOM Jla CYy MaHJaTH jeTHOT
Opoja wiaHOBa ATIENAIMOHOT TEJIa UCTEKITH, YAME je OBO Haj3HauajHHje cynehe Teno
ocTayio 6e3 HEONXOIHOT KBOpyMa 3a ony4nBame. OBO je yjemHO U IPBU ciydaj 0110-
KaJie y UCTOpHjH penraBama criopoBa y CTO, HakoH BHIIE OJ JBE JELeHUje HOpMa-
Hor (yHKIMOHUCama. Mely OpojHMM nuTamKUMa U JHiIeMaMa Koje Cy UCKpCe yclen
OBE OKOJHOCTH, T0jaBIJIa CE M HEAOYMHUIIA Y MOTJIey HaYMHA yTUIlaja Ookane Are-
JALMOHOT Tejla Ha IpoleaypaHe onpenbe JJorosopa o mpaBuiMMa u npouexypaMa 3a
pemaatbe crioposa (Dispute Settlement Understanding — DSU) koje ypebyjy cycrien-
3HMjy KOHIIECHja M Opyrux oOase3a (T3B. KOHTpaMepe) y MOCTHapHUYHOj (a3u cropa
n3mely wiannna CTO. [ojaBuia ce morpeba a ce OATOBOPH HA ,,[IUTake Pemocie-
na“ y kopumhemy nporeaypaiHor oBiamhemha Ty)KHoNa a TpaXH 0go0perse 3a IpH-
MeHy KOHTpaMmepa y ckiany jaa wiaHoM 22 DSU, ¢ jenHe, 1 BeroBor mpasa Jia mokpe-
HE T3B. IMIUIEMEHTAlMOHY IPOIeaypy Ha ocHOBY onpende 21(5) DSU, ¢ mpyre crpa-
He. [Ipenn3Huje, mpoOiieM ce cacToju y MUTalky Ja JIM Ce OBE JIBE OJpende MOTry Ty-
MauuTH Kao ofpende y ,,cuMOno3u™ wim kao aBe HezaBucHe HopMme? Criopazym DSU,
HUTH OMno koju npyru CTO cnopasyMm, He 1ajy OATOBOP Ha IOCTAaBJFEHO MUTAE.

Cyneha tera CTO (mpe cBera AmenamioHO TENO U apOUTpake) Cy Y HEKOIHKO
cllydajeBa MCKa3ald CBOj IOTJIe] Ha MuTame ofHoca m3Mely umanoma 21(5) u 22
DSU. Osga Tena cy y Buie HaBpaTa npotymaumnia qa DSU He cagpxu Omito kakBo
pazjamimene oBor oaHoca. Yak, AMeENanoHo TeNo je 3ay3ei0 CTAaHOBHINTE Ja OHO
HeMa Ha/UISKHOCT Ja TyMadyd OJHOC u3Meljy OBHX MpOLEAypalHuX HopMH. Mnak,
ATenanuoHo Teno je IEMOHCTPHPANIO HaKJIOHECHOCT MO3HUIU)H a He TIOCTOjH ,,yCIIOB
penociena™ xana je y muramy ynoTpeda mporecHor opnanthema Koje je mpensuleHo
gnadoM 22 DSU; To 3naun na wianuna CTO — TyXumar Moske TIOKPEHYTH MPOLEeay Py
onoOpema KOHTpamepa 0e3 003upa Aa JIM je MPETXOTHO CIPOBEICHA HMILIEMEHTAINU-
OHa Tporieaypa Ha ocHOoBY wiaHa 21(5). Mctu craB cy uckazaie u apOuTpaxe Koje cy
MOCTyMaJle y CHOPOBHMMa MOBOJIOM 3aXTeBa 3a IpHMeHy KoHTpamepa. Hacynpor no3u-
IIUjU KOjy je ycranoBmia mpakca cynehux tena CTO, akagemcka jaBHOCT yrJIaBHOM
3aroBapa cTaB Ja ce ofHoc n3mely wianosa 21(5) u 22 DSU pednekryje kpo3 ycioB
penocnena kopuihemwa opnanihemna U3 OBUX OAPEAOU: HajIpe ce MOpa OKOHYATH UM-
IUVIEMEHTAllMOHA TPOLeNypa, Ma TeK HAKOH TOra TYXKWJAll MOXE ITOKPEHYTH IIpo-
LeAypy 3a MPUMEHY KOHTpaMepa.

MehyTtum, oHO mTO ce Hamehe je moTpeda qa ce omucaHu MPoOIIeM MPEUCTTUTA Y
CBETJIy HEPEJOBHHMX OKOJHOCTH KOje MOry OWTH, Kao IITO MOXXEMO IOCBEIOYHMTH,
n3a3BaHe OyokagoM napHu4HOr mporeca y CTO cuctemy pemaBama cioposa. Jloxie
roJ Tpaje 6Ji0kasa AneTaloHOr Tella, UMIUIEMEHTAIMOHA MPOoLielypa Moe OUTH 3a-
ToveTa, aJlk Ce He MOXKE OKOHYATH, YKOJIHKO jeIHa OJ] CTPaHa y MOCTYIKY YITyTH KaJ-
0y AnenamponoM tenmy. Crora, ako NPHXBAaTHMO MHILUBEHE Koje mpemiaaxe Behuna
aKajJieMCKe jaBHOCTH (J1a ce MMILIEMEHTALOHa MPOoLielypa Mopa CIPOBECTH Ipe Ipo-
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Henype U3 wiaHa 22), MpU3HAIM OMCMO TO jAa TyKuiar Tpeba Outm oHemoryheH na
IpUMEHH KOHTpaMepe TOKOM HeNpeIBHANBOT Iieproa. TuMme 01 ce OHzla yCIIOCTaBHO
noBoJeaH amMOmjeHT 3a TyxeHy wiaHy CTO koja moxe, xkopuctehu mnponenypaiae
TEXHHKE, Y HEeJIOTJIe/l OIICTPYHpaTH ofo0peme KOHTpaMepa IpoTuB cede. OBakBo I10-
nasuiTe Ou Takohe Omio y cympoTHOCTH ca mpuHimnuma DSU, HapouuTo ca mpuH-
LUIIOM TO3UTHUBHOT pelera cropa. C TuM y Besu, Tpebano Ou NpUXBATHTH CTAHO-
BHIUTE []a UCKJbYYHBO y CHUTyaluju OlOKaje MapHUYHE NPOLEAype, TYKHJall MOXe
MOKPEHYTH Mpoleaypy Ha ocHoBy wiana 22 DSU u 3axteBatu KoHTpamepe 6e3 mpeT-
XOJHO CIIpOBEZIeHE HMILIEMEHTallHOHE IpoIieype. Y PeTOBHUM OKOJIHOCTHMA, Ty KH-
JIa1l MOpa MOLITOBATH JIOTHYaH PEROCIIe]] OBUX MPOIECHUX IpaBa.



