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Abstract

This paper deals with the aspects of criminal law as regards the suppression of doping
in sports in the law of the Republic of Serbia. The Law on the Prevention of Doping in
Sports prescribes two criminal offences, namely Facilitating the Use of Doping Substances
and the Unauthorized Production and Circulation of Doping Substances. These are
criminal acts that are prescribed by the so-called secondary criminal legislation of the
Republic of Serbia. The analysis of these criminal offences is afforded the central place in
this paper. At the same time, for the sake of systematicity, numerous common features of
these criminal acts were separated and analysed, such as protective object, object of action
(doping agent), consequence of the criminal act, guilt, special intention, etc., and then their
other features were separately considered. It is noticeable that the criminal offenses from
the Law on the Prevention of Doping in Sports have corresponding regulatory
shortcomings, above all they do not include certain important aspects related to the
suppression of doping in sports, so certain proposals de lege ferenda were made based on
the criminal offenses from the Criminal Code. The paper also gives a cursory review of the
most important international documents in this area, i.e. the two most important documents
ratified by the Republic of Serbia, namely the International Convention against Doping in
Sport and the European Convention against Doping in Sport, bearing in mind that these
acts were the basis for adoption of a special anti-doping law in our country. Additionally,
the paper clarifies what is considered doping in sports according to the provisions of the
positive law of Serbia.
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KPUBUYHOIIPABHU OKBUP CY3BHUJAIBA JJOIIUHI'A
Y CIIOPTY Y PEIIYBJIMIIN CPBUJU

Arncrpakr

Aytopu y pany oOjammaBajy mpoOieMaTHKy OOMMHTa y CHOPTY. 3aKOHOM O
Cy30Hjamy JOIMHTA y CHOPTY IpeaBuljeHa cy JBa KpHBUYHA Jiea, U TO oMoryhaBame
ymoTpebe TOMUHT CpecTaBa M HeoBnamheHa IIPOU3BO/Ibha U CTaBJbake Y IPOMET J0-
IMHT cpefcTaBa. Pamy ce 0 KpUBUYHUM JIeNHMMa KOja Cy NMPOIMCAaHa T3B. CIIOPEIHUM
KPUBUYHMAM 3aKoHonaBcTBoM PemyOmmke CpOuje. LieHTpanHu neo paga mpeacraBiba
aHaNIM3a HaBeJleHa 1Ba KpUBHYHA jiena. [Ipu ToMe, CHCTEMaTHYHOCTH PaJi, H3/IBOjeHa
Cy M aHalu3MpaHa OpojHa 3ajeHUUYKa o0erexja OBUX KPUBHYHHX Jiefla, Kao LITO CY
3aTUTHH 00jeKaT, 00jeKT palme (IOMHHT CPEICTBO), MOCICIUIa KPUBHYHOT eI,
KpHUBHIIA, TOceOHa HaMepa M CIl., a MOTOM Cy HMOceGHO Pa3MOTpeHa HHXOBa OCTalla
obenexxja 1 obmuuu. [IpuMeTHO je na KpUBHYHA Jena U3 3aKoHa O CIIpedaBamy I0-
IIMHTA Yy CIIOPTY UMajy oaroBapajyhe peryiatopHe MambKaBOCTH, IIPe CBE LITO He 00y-
XBarajy onpeljeHe OMTHE acrieKTe Be3aHe 3a Cy30Hjame JOMUHra y CHOPTY, Ma Cy 10
y30py Ha KpHBHYHA Jiena 3 KpHUBHYHOT 3aKOHHMKA aTH M3BECHH mnpenosu de lege
ferenda. [lat je neTuMu9aH OCBPT Ha Haj3HAuYajHHjE MehyHapoaHE JOKyMEHTE Y OBOj
o0acTH, OMTHOCHO Ha J[Ba Haj3HAYajHHUja JOKyMEHTa Koja je Pemy6muka CpOuja patu-
¢uxoBana, a To cy MeljynapoaHa KOHBEHIIMja IPOTUB JONMHTA y criopTy 1 EBporcka
KOHBEHIIMja TIPOTHB JIONIMHIOBamka y CIOPTY, nMajyhu y BHAy Zla Cy TH aKTH Ipex-
CTaBJbaJI OCHOB 3a JIOHOIICH:E II0CEOHOT aHTH-IONHUHT 3aKOHA y HallIoj Ap>kaBH. Ta-
Kolje, ojalIkeHo je M mITa ce CMaTpa JOMUWHTOM Y CIIOpTYy Ipema oapeadaMa IOo3h-
TtuBHOT TipaBa CpOuje. Ha moceOHOM MecTy y pany ayTOpH pasjalllbaBajy MUTAE
ITa ce cMaTpa JOMUHIOM Yy criopTy y Pemmy6mumin Cpouju.

KibyuHe peun: JOMUHT y CIIOPTY, CPEICTBA 3@ ONKMHT, oMoryhaBame yrnotpebe
JIOTIMHT CPE/ICTaBa M HeoBalheHa MPOU3BO/Iiha, CTABIAE Y MPOMET
JIOTIMHT CpEeJICTaBa, KpUBIYHA JIeTia.

INTRODUCTION

From the point of view of criminal law, sport is linked either to vi-
olence or to doping (Markovié, Trifunovié, Sekelji¢, 2016; Radenovi¢ &
Mijatovi¢, 2017). The use of substances and methods aimed at improving
results in sports is as old as sports, and was recorded as far back as an-
cient Greece (Paj¢i¢ & Petkovi¢, 2008, p. 551). And yet, it was only dur-
ing the second decade of the 20" century that it became clear that it was
necessary to establish bans on the use of certain substances in sports.
Cases of doping began to seriously compromise the credibility of sports
achievements, and the victories of some ‘arena heroes’ became question-
able and debatable (Vlad et al, 2018, p. 529).

According to same authors, the problem of doping in sports also
had its own political connotation, which reflects the international rela-
tions of an era (Vlad et al., 2018, p. 530). This information revealed the
negative aspects of the history of sports, in which such substances were
used unscrupulously, not only in the name of achieving better sports re-
sults but also as a propaganda weapon in demonstrating the superiority of
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a certain ideological-political order. To note a specific case, it was used to
demonstrate the superiority of the communist and socialist order (Vlad et
al, 2018, p. 530). However, judging by the available information, the
western side of the Iron Curtain did not lag at all in this regard (Yesalis,
Bahrke, 2002, pp. 42-76).

The first systematic law in Serbia related to the issue in question —
the Law on the Prevention of Doping in Sports (hereinafter: LPDS/2005)
—was adopted in 2005, although even before that there was a certain, ad-
mittedly modest legal framework that regulated some issues of the given
matter (see: Purdevié, 2008, pp. 73-74; Suput, 2008, p. 16). Today, the
Law on Prevention of Doping in Sports from 2014 (LPDS) is in force.
This law regulates measures and activities in order to prevent doping in
sports (Article 1), and expressly prescribes the prohibition of doping in
sports (Article 2). Facilitating the Use of Doping Substances (article 38)
and the Unauthorized Production and Circulation of Doping Substances
(Art. 39) are criminalized.

A BRIEF OVERVIEW OF THE MOST IMPORTANT INTERNA-
TIONAL DOCUMENTS ON DOPING IN SPORT

The first international sports organisation to ban doping was the In-
ternational Athletics Federation in 1928, and other sports organisations
followed suit. The first international sports organisations that introduced
doping tests in 1966 were the International Cycling Union (French: Union
Cycliste Internationale - UCI) and the International Federation of Football
Associations (French: Fédération Internationale de Football Association -
FIFA) (Pajci¢ & Petkovi¢, 2008: 552). A year later, the International
Olympic Committee established its Health Commission, and established a
list of prohibited substances, with the first doping controls carried out at
the Winter Olympic Games in Grenoble in 1968, and at the Summer
Olympic Games in Mexico City that same year. In the beginning, sanc-
tions against doping rule violators were exclusively of a sporting nature.
However, opinions that the state, with its repressive apparatus, should be
involved in the fight against doping as the greatest evil of modern sports
became louder and more influential (Paj¢i¢ & Petkovi¢, 2008, p. 552).

With the aim of preventing and fighting doping in sports, and elim-
inating it, as stated in its preamble, in October 2005, the International
Convention against Doping in Sports was adopted within the framework
of UNESCO. The Convention entered into legal force in 2007, and, by its
nature, it is a framework convention that imposes obligations on states to
adopt appropriate measures both at the national and international level, in
accordance with the principles of the Code. The World Anti-Doping Code
was adopted by the World Anti-Doping Agency on March 5 2003 in Co-
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penhagen, and is Appendix 1 of this Convention (Article 2, Paragraph 3,
Item 6 of this Convention).

It is important to point out that, in order to coordinate the fight
against doping in sports both at the national and the international level,
the Convention obliges the participating countries to respect the princi-
ples of the Code as a basis for the obligations contained in Article 5 of the
Convention, which concern the adoption of appropriate measures through
legislation, regulations, as well as policies or procedures of the admin-
istration, without denying the right of states to adopt additional measures
that are complementary to the Code (Article 4 of the Convention).

At the level of particular international law, it is important to men-
tion the European Convention against Doping in Sports, which was
adopted within the framework of the Council of Europe in Strasbourg in
1989. The proclaimed goal of the Convention is the final elimination of
doping from sports, obliging members to take the necessary steps within
the framework of their constitutional provisions to implement the provi-
sions of the Convention (Article 1).

WHAT IS DOPING IN SPORTS UNDER SERBIAN LAW?

To understand the criminal offences, it is important to first deter-
mine what is considered ‘doping in sports’ in terms of our positive legal
regulations. According to article 2(2) of the LPDS, doping in sports “is
the existence of one or more violations of anti-doping rules” which are
established in article 3 of the same law. According to the latter article
3(1) of the LPDS, violation of anti-doping rules exists in cases of: (1) the
presence of a prohibited substance or its metabolites, or markers, in the
athlete’s body sample; (2) using or attempting to use (application, intro-
duction, injection, or any other type of consumption) a prohibited sub-
stance, or a prohibited method (hereinafter: doping substances); (3) re-
fusal, or omission without convincing justification, to provide a sample
after notification of doping control, or avoidance of providing a sample in
another way; (4) any combination of three missed doping tests and/or
failure to complete the athlete location form, in accordance with the in-
ternational results management standards approved by the World Anti-
Doping Agency, within a period of 12 months and by an athlete involved
in a registered test group; (5) interfering or attempting to interfere with
any part of doping control; (6) illegal possession of doping substances by
the athlete or persons assisting the athlete; (7) unauthorised sale, transpor-
tation, sending, delivery or distribution of a prohibited doping substance,
or a prohibited doping method (either physically, electronically or by any
other medium) by the athlete, persons assisting the athlete, or a third par-
ty, to any person under the authority of organisations in the field of
sports, or an attempt to do so; (8) administering or attempting to adminis-
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ter any doping substance to an athlete in competition, or administering or
attempting to administer to any athlete out of competition any doping
substance prohibited out of competition; (9) assisting, inciting, aiding,
abetting, concealing, creating conditions or any other form of intentional
complicity or attempted complicity in violation, or attempted violation of
anti-doping rules, or in violation of a measure imposed for violation of
anti-doping rules; (10) associating, in a professional or sports-related ca-
pacity, an athlete or other person under the jurisdiction of an authorised
anti-doping organisation with a person who helps an athlete who is sub-
ject to an imposed measure for violating anti-doping rules, or has been
punished in criminal, misdemeanour or other proceedings for an act that
represents a violation of anti-doping rules in the sense of this law, if the
penalty is still in effect or less than six years have passed since the impo-
sition of such penalty, or with a person who is an intermediary or repre-
sentative of such a person; and (11) behaviour of an athlete, or other per-
son that represents a threat or serves to intimidate another person with the
intention of dissuading him from communicating information related to
doping and non-compliance with anti-doping rules, or aims to put in a
disadvantageous position a person who in good faith has provided evidence
or information that relate to doping and non-compliance with anti-doping
rules, to an authorised anti-doping organisation or competent state body.
However, there will be no violation of the specified anti-doping rules in
cases of approved exceptions for therapeutic use, and other exceptions
established by the World Anti-Doping Code (article 3(2) of the LPDS).

For the sake of further understanding this problem, the question of
what is meant by the terms ‘sport” and ‘athlete’ may be posed. The LPDS
does not define these terms, but they are defined in the Law on Sports
(hereinafter: LS). Article 2 of the LS stipulates that ‘sport’ is an activity
of special importance for the Republic of Serbia, and that it represents a
part of physical culture that includes every form of organised and unor-
ganised performance of sports activities, and sports activities by natural
and legal persons in the sports system, with the aim of satisfying human
needs for creativity, affirmation, physical exercise and competition with
others. Therefore, sport consists of “performance of sports activities and
sports activities”, and these concepts are also determined by this law.

An ‘athlete’ is a person engaged in sports activities. The LS makes
a distinction between an amateur athlete, a professional athlete, a compet-
itive athlete, a top athlete, a promising athlete, a talented athlete and a
categorised athlete. An athlete can engage in sports activities inde-
pendently or within organisations in the field of sports, amateur or profes-
sional (article 9 LS).
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CRIMINAL OFFENSES FROM THE SERBIAN LAW
ON THE PREVENTION OF DOPING IN SPORTS

Preliminary Remarks

The criminal legislation of the Republic of Serbia consists of the
so-called basic (or main), and secondary (or special) criminal legislation.
The basic criminal legislation consists primarily of the provisions con-
tained in the Criminal Code (CC), which regulate the matter of the gen-
eral offence, as well as the majority of the matter of the special offenses
of criminal law as a branch of positive law. Secondary criminal legisla-
tion, on the other hand, consists of criminal law provisions contained in
other, non-criminal laws, which regulate the corresponding areas of social
life, but in their separate heads, which are usually titled as penal provi-
sions with the aim of providing more complete legal protection in that
sphere, they prescribe certain criminal offences (Turanjanin, 2022; Turan-
janin & Corovi¢, 2018, p. 3; see also Otasevi¢ & Purdevié, 2022, p. 337).
Therefore, the provisions of secondary criminal legislation refer to part of
the matter of a special part of criminal law, with the majority of this mat-
ter still being found in the Criminal Code.

Bearing in mind that the LPDS is a regulation that primarily regu-
lates measures and activities for the prevention of doping in sports of a
different nature, this legal text nevertheless, with the aim of comprehen-
sively regulating this matter, in Chapter V which is devoted to penal pro-
visions, prescribes the aforementioned two criminal offenses - Facilitating
the Use of Doping Substances (article 38) and Unauthorized Production
and Circulation of Doping Substances (article 39). Therefore, these two
criminal offences fall under the domain of secondary criminal legislation.
This approach can also be found in comparative criminal legislation, such
as in Germany, where the special Anti-Doping in Sport Act of 2015 (Ge-
setz gegen Doping im Sport) also provides for corresponding criminal of-
fenses related to doping (§ 4). On the other hand, in other criminal legis-
lation, these acts are systematised in the basic criminal legislation, as is
the case with Croatia, where article 191a of the Criminal Code prescribes
the criminal offense of unauthorised production and trafficking of sub-
stances prohibited in sports.

The previous LPDS/2005, in addition to the two above mentioned
criminal offences, regulated another one other — the use of doping sub-
stances. However, according to the current LPDS, this is now a misde-
meanour (article 41(1) point 1).

Facilitating the Use of Doping Substances

This criminal offense has a basic (paragraph 1) and a severe (para-
graph 2) form. In its essence, it is close to the criminal offense of Facili-
tating the Taking of Narcotics from CC. Hence, the legal understandings
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related to the latter criminal offense can be applied to the criminal offense
from article 38 of the LPDS.

The action of the basic form is prescribed alternatively as: (1) giv-
ing a doping mean to an athlete; (2) prescribing a doping mean to an ath-
lete; (3) issuing a doping mean to an athlete; (4) applying a doping mean
to an athlete; (5) inducing an athlete to use a doping mean; (6) assisting
an athlete in using a doping mean; or (7) enabling the athlete to use a dop-
ing mean in another way. The aforementioned actions are prescribed in
the legal provision using perfective verb forms (‘have/has prescribed’,
‘have/has specified’, etc.). In this sense, it is indisputable that a one-time
undertaking of one of the aforementioned actions is sufficient for a com-
pleted criminal offence.

The act of ‘giving’ consists of making available or handing over
doping substances to the athlete (Suput, 2008, p. 20; cf.: Lazarevi¢, 2006,
p. 655). This implies that there was a factual handing over of the doping
mean to the athlete, which resulted in direct or indirect state control over
the object of the action, and it is irrelevant whether it was used (cf.: Deli¢,
2014, p. 103; Babi¢ & Markovi¢, 2018, p. 177). Giving must be free of
charge (Deli¢, 2014, p. 103; Mrvi¢ Petrovi¢, 2016, p. 169; Babi¢ & Mar-
kovi¢, 2018, p. 177), because if a certain compensation (cash or other
thing/barter) were given for a doping mean, it would be the criminal of-
fense of unauthorised production and distribution of doping substances
from article 39 of the LPDS (Turajanin & Corovi¢, 2018, pp. 304-305).
Admittedly, there are opinions that giving a doping mean can be done
with ‘some compensation’, but that it must not be a sale (Suput, 2008, p.
20; Purdevi¢, 2008, p. 430, cf.: Lazarevi¢, 2006, p. 655). We believe that
this opinion is not correct, because in the case of giving any compensa-
tion, in the sense of what was said, it is a criminal offense from article 39
of the LPDS (Turanjanin & Corovi¢, 2018, p. 305, fn. 73).

‘Prescribing’ a doping mean is an action performed by a doctor
when they prescribe a certain doping mean to the athlete, that is, when he
issues a prescription for a certain medical device that contains, or is in it-
self a doping mean (Purdevi¢, 2008, p. 430). Even in this case, it is not
necessary for the athlete to use a doping substance, while the action in
guestion can only be undertaken by a doctor.

‘Dispensing’ a doping mean is an action performed by a pharma-
cist when he dispenses to the athlete a mean that contains, or is in itself a
doping mean (Purdevi¢, 2008, p. 430), although the possibility that such
an activity can be undertaken by other medical professionals should not
be ruled out (medical/pharmaceutical technicians, nurses, etc.) (Turan-
janin & Corovi¢, 2018, p. 305). Additionally, this act does not require the
use of a doping mean by the athlete as a condition for the existence of the
act.
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The ‘application’ of a doping mean is manifested in the “active
participation in the introduction of a doping mean into the athlete’s organ-
ism” (Purdevi¢, 2008, p. 430), such as when a person injects a doping
substance into the body of an athlete.

The act of ‘inducing’ is, in fact, incitement, which is provided for
in this act as an act of execution. It implies the formation of an athlete’s
decision to use doping substances, or the strengthening of his insufficient-
ly firm decision that otherwise would not have been realised (cf. Stoja-
novi¢, 2017, pp. 801-802). Indication can be realised in different ways -
verbally, through conclusive actions, indirectly, etc. (Deli¢, 2014, p. 102).
It cannot be fully accepted that “stimulating an already expressed desire
to take doping substances” (also: Suput, 2008, p. 21) represents a form of
inducement, because if someone had an ‘expressed desire’ to take a dop-
ing substance, then persuasion, encouragement and other similar activities
rather represent a form of psychological assistance.

The act of ‘aiding’ is represented by numerous heterogeneous ac-
tivities consisting of assisting, supporting or facilitating the athlete to use
a doping mean. As is usual in criminal law, in this case it can be mani-
fested as physical or psychological assistance. In the first case, aiding can
be manifested as making available to the athlete the substances by which
he uses the doping mean, such as giving syringes or needles for intrave-
nous administration, and in the second case, aiding can be manifested as
giving certain advice on how to take a certain doping mean.

In addition to the above, the legislator generally determined the
last alternatively prescribed action in the sense of ‘enabling’ an athlete to
use a doping mean in some other way. It can be considered that what is
meant under other substances is making a room available to the athlete
for the purpose of taking the doping mean (Purdevi¢, 2015, p. 207), i.e.
taking him “to a place where the doping mean can be taken or used undis-
turbed” (Suput, 2008, p. 21). In fact, the act of ‘enabling’ is nothing more
than a form of aiding. Moreover, almost all of the aforementioned ac-
tions, with the exception of guidance, represent a kind of help provided to
the athlete in the process of using doping substances (Purdevié, 2015, p.
206; compare Stojanovié, 2017, p. 802).

Since the intended actions of the execution of this criminal offense
are determined by the perfect verb, in the event that the perpetrator re-
peats them towards one and the same athlete, it can be a continuing of-
fense from article 38 of the LPDS under the conditions prescribed in arti-
cle 61 of the CC (Turanjanin & Corovi¢, 2018, p. 307).

The passive subject of this criminal offense is the athlete, and that
term should be understood as previously explained in terms of the rele-
vant provisions of the LS. It is clear that a passive subject — an athlete
does not need to know that he is allowed to use a doping mean. A crimi-
nal offense will certainly exist if, for example, the club doctor poured a
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doping substance into a refreshing drink without the athlete’s knowledge
(Purdevi¢, 2015, p. 207). Moreover, in such situations, there is a greater
degree of guilt of the perpetrator, because he acts secretly, even abusing
the athlete’s trust (if it is a doctor, trainer, etc.).

As previously explained, in order for this to be a criminal offense,
it is necessary that the aforementioned actions are undertaken with the
aim of doping in sports.

The basic form of the criminal offense of enabling the use of dop-
ing substances is punishable by imprisonment lasting between six months
and five years.

The more severe form is regulated in 38(2) of the LPDS. It exists if
the basic form: (1) was committed against a minor; (2) was committed
against several persons; or (3) caused particularly severe consequences.

A ‘minor’ in criminal law is a person who has reached the age of
14, but has not reached the age of 18 (Art. 112, point 9 of the CC). It is
obvious that children, i.e. persons who have not reached the age of 14
(art. 112, paragraph 8 of the CC), are omitted for this qualified form. It
made more sense to provide as a qualifying circumstance the circum-
stance of the criminal offense being committed against a ‘child’, which
substances all persons under the age of 18 (Art. 112 paragraph 10 of the
CCQ), as was done with the qualified form of the criminal offense of Facil-
itating the Taking of Narcotics from art. 247(2) of the CC. Perhaps with a
logical interpretation (argumentum a fortiori - maiore ad minus), this pro-
vision could also include persons under the age of 14 (Turanjanin & Co-
rovi¢, 2018, p. 309). Certainly, the existing solution is unacceptable.
Hence, it is proposed to replace the term ‘minor’ with the term “child’ in
the essence of this form, or to prescribe, while maintaining the existing
form, an even more difficult form where a child would appear as a pas-
sive subject (Mandari¢ & Delibasi¢, 2014, p. 46). The existing qualifying
circumstance must be covered by the perpetrator’s intention, that is, the
perpetrator must be aware that the action is being taken against a minor.
If he was mistaken about that fact, he can only answer for the basic form
(Turanjanin & Corovié, 2018, p. 309).

As for the term ‘several persons’, it includes at least two persons
(Stojanovi¢, 2017, p. 803). Of course, all these individuals must be athletes.

Particularly severe consequences should be understood, first of all,
as a severe impairment of the athlete’s health (Stojanovi¢, 2017, p. 803).
In relation to this consequence, negligence is required in the sense of Art.
27 of the CC, because it is a criminal offense qualified by a more serious
consequence. There is an opinion that particularly severe consequences
include, in addition to the aforementioned, “severe violation of the regu-
larity of the competition” (Purdevi¢, 2015, p. 209).

A prison sentence of two to ten years is prescribed for this form.
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It is not clear whether the negligent death of an athlete can also be
brought under the latter qualifying circumstance. Death as a qualifying
circumstance is usually emphasised in the nature of the act, which was
not done in this case, and it is not justified to put death on the same level
as other qualifying characteristics. In that case, is there a confluence of
the basic form of the criminal offense of facilitating the use of doping
substances and negligent deprivation of life from Article 118 of the CC
(on jurisprudence see Turanjanin, 2023)? The solution is legally logical,
but criminal-politically unjustified, because the perpetrator would be in a
more favourable position due to the rules on determining the single penal-
ty for the collision. Namely, for both of these criminal offenses (from Ar-
ticle 38 of the LPDS and from Article 118 of the Criminal Code), the
maximum prison sentence of 5 years is prescribed, so that the single sen-
tence would have to be less than 10 years. It is illogical that 10 years of
imprisonment can be imposed for serious damage to health attributed to
the negligence of the perpetrator (which is the maximum for a qualified
form of criminal offense from Aurticle 38 of the LPDS), while less than 10
years of imprisonment can be imposed for the negligent death of an ath-
lete, as an objectively more serious consequence (because under the pro-
cess of assessing the penalty, the punishment could not be the sum of the
individually prescribed punishments for these acts). From that point of
view, it would be more correct to assume that the formulation of particu-
larly severe consequences also includes the negligent death of an athlete,
although it is still criminally and politically controversial to equate negli-
gent death, as the most severe consequence, with other forms of particu-
larly severe consequences (Turanjanin & Corovi¢, 2018, pp. 309- 310).
That is why it would be necessary to prescribe the most serious form of
this criminal offense in case the death of an athlete occurred.

Given that some doping substances (for example, both cocaine and
heroin are on the List of Prohibited Doping Substances — they are desig-
nated as substances of abuse) are also narcotic drugs, relevant from the
point of view of being a criminal offense from article 247 of the CC, the
question of which criminal offense will be involved if the action has one
such tool for its object arises, considering the similarity of the criminal
offenses of Facilitating the Use of Doping Substances from article 38 of
the LPDS and Facilitating the Taking of Narcotics from article 247 of the
CC. In order for a situation to be a criminal offense from article 38 of the
LPDS, two conditions must be cumulatively met: first, the action must be
taken against the athlete and, second, it must be taken for the purpose of
doping in sports. Otherwise, i.e., if one of these conditions is not met, the
situation will be considered a criminal offense of Facilitating the Taking
of Narcotics from Article 247 of the CC (Turanjanin & Corovié, 2018,
pp. 310-311). In connection to this, it should be pointed out that the same
punishments are prescribed for the basic and qualified forms of the men-
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tioned criminal acts, with the fact that Facilitating the Taking of Narcotics
has another, more severe form in the event that the death of a passive sub-
ject has occurred, which is a situation, as already, not regulated in article
38 of the LPDS.

Unauthorised Production and Circulation of Doping Substances

This criminal offense has a basic (paragraph 1) and privileged
(paragraph 2) form. According to their features, these forms are similar to
the basic and easier form of the criminal offense of unauthorised produc-
tion and distribution of intoxicants from Article 246 of the CC, so that the
legal understandings related to them can also be applied to the incrimina-
tion from article 39 of the LPDS.

The act of execution of the basic form is set alternatively as: 1) pro-
duction of a doping substance, 2) processing of a doping substance, 3) sale or
offering for sale of a doping substance, 4) purchase of a doping substance or
its possession, i.e., transfer for sale, 5) mediation in the sale or the purchase of
doping substance, or 6) unauthorized marketing of doping substance in an-
other way.

However, some authors state that the aforementioned actions can
essentially be classified into two basic groups: (1) execution of actions
that are of a production nature, which includes the production and pro-
cessing of doping substances; and (2) execution of actions related to the
circulation of doping substances, in which other actions are included
(Otasevi¢ & Purdevié, 2022, pp. 341-342).

In any case, in order for this to be a criminal offence, it is neces-
sary that some of the aforementioned actions be taken without authorisa-
tion. Article 5(2) of the LPDS only stipulates that the production and
trade of prohibited doping substances that contain narcotic drugs is car-
ried out in accordance with the law. However, in the Republic of Serbia,
there is no special law that generally regulates the production and circula-
tion of doping substances, so the issue of ‘authorisation” must be viewed
depending on which doping substances is in question in a specific case
(Purdevi¢, 2015, p. 213). In any case, when assessing whether the above
mentioned activities were performed without authorisation, one should
start from the Law on Medicines and Medical Devices and the Rulebook
on the Approval of Exceptions for Therapeutic Use (Purdevi¢, 2015, p.
213; Otasevi¢ & DPurdevié, 2022, p. 342).

The ‘production’ of a doping substance represents any activity by
which this substance is created, i.e. “the corresponding chemical, physical
or biological process by which a certain material is obtained or contrib-
utes to obtaining a substance” (Deli¢, 2014, p. 87) that has the feature of a
doping substance. This activity depends on the type of doping substance,
primarily on whether it is a natural or artificial substance (Purdevic,
2015, p. 212).
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The ‘processing’ of a doping substance, on the other hand, sub-
stances obtaining one doping substance from another, improving the in-
gredients of a doping substance, purifying it, etc. (Suput, 2008, p. 19).

The term ‘sale’ should be understood in the way it is normally un-
derstood. It is a question of the consent of the seller (executor) and the
buyer regarding the object (i.e. the doping substance) and the price (Tu-
ranjanin & Corovi¢, 2018, p. 312). ‘Offering for sale’ is an attempt to
sell, or in other words, make an offer regarding the price and quality of a
doping substance (Suput, 2008: 19).

‘Purchasing’ represents the activity of the perpetrator by which he
acquires the doping substance (Turanjanin & Corovi¢, 2018, p. 312),
‘holding’ actual power over the doping substance (cf. Stojanovié, 2017, p.
794), and ‘transferring’ the activity of moving (including transportation)
doping substances from one place or area to another (Turanjanin & Co-
rovi¢, 2018, p. 313). However, in order for these actions to be relevant
from the point of view of the nature of this criminal offense, they must be
carried out ‘for the purpose of sale’. The wording ‘in order to sell’ repre-
sents, in fact, the intention that expresses the goal of these activities (cf.:
Stojanovi¢, 2017, p. 796). If said activities are undertaken without this in-
tention, then this crime will not exist. In this sense, the verdict of the High
Court in Belgrade K 3704/10 of March 21 2013 stated that:

not a single item was found in the apartment where the defendant was
staying, which would lead to the conclusion that it was a matter of
possession for the purpose of selling for the purpose of doping of pro-
hibited doping substances in sports, since the doping substances in
question were not packaged and prepared for sale, i.e. they were not
measured nor were there any valid data on possible buyers of the
same... In addition, during the procedure, the connection of the de-
fendant with sports organizations or athletes who could possibly be
consumers of such substances was not proven, which undoubtedly
leads to the conclusion that the defendant used prohibited doping sub-
stances exclusively for your personal needs.

(According to: Turanjanin & Corovi¢, 2018, p. 314)

‘Mediation in the sale or purchase of doping substances’ consists
of the activities of the executor in which he connects the seller and the
buyer of doping substances, transmits their messages regarding the possi-
ble purchase and sale, keeps their assets until an agreement is reached,
etc. (Purdevi¢, 2015, p. 213). In this case, therefore, the executor makes
sure that a unauthorised purchase, or sale, of a doping substance occurs.

In the end, the legislator, through the action formulated through the
general clause ‘another method of unauthorised circulation of doping sub-
stances’, tried to include all other actions beyond those listed in the de-
scription of the act, which also include the marketing of said drugs. First
of all, barter comes into consideration as a counterpart to buying and sell-



The Criminal Law Framework for Combating Doping in Sports in Serbia 647

ing, when the buyer hands the executor some other thing instead of mon-
ey (Turanjanin & Corovié¢, 2018, p. 313). There are opinions that it can
also be a gift or loan of doping substances to another person (Suput, 2008,
p. 19; Burdevi¢, 2015, p. 213). However, if a gift or loan is made to an
athlete for the purpose of doping in sports, this criminal offense will not
exist, but the criminal offense of facilitating the use of doping substances
from Art. 38 of the LPDS will (Turanjanin & Corovié, 2018, p. 313).

Of course, all the activities listed above must be carried out for the
‘purpose of doping in sports’, as already discussed, because without this
subjective characteristic, this criminal offense does not exist. In connec-
tion to this, the judgment of the Appellate Court in Belgrade Kz. | no.
2518/11 from July 04 2011 pointed out that there is no criminal offense in
the Unauthorized Production and Circulation of Doping Substances “if
there is no evidence that the defendant's actions were undertaken with the
aim of placing them on the market for the purpose of doping in sports,
which is an essential characteristic of the nature of this criminal act”. A
similar point of view was accepted in the judgments of the Appellate
Court in Belgrade Kz. | no. 382/22 of June 02 2022, and the High Court
in Belgrade K no. 156/19 of February 25 2022, in which it was stated that
“it is not enough that the defendant keeps doping substances for sale, but
the prosecutor must also prove during the proceedings that those sub-
stances are kept for sale for the purpose of doping in sports™.

A prison sentence of three to twelve years is prescribed for this
form.

As with the previous criminal offense, there may be a problem of
how to qualify the perpetrator’s actions if they have as their object a dop-
ing substance that is also a narcotic drug within the meaning of the CC.
Will it be about the Unauthorized Production and Circulation of Doping
Substances, or the Unlawful Production and Circulating of Narcotics? If a
doping substance that also has the character of a narcotic drug within the
meaning of the CC is trafficked for the purpose of doping in sports, there
will be a criminal offense under article 39(1) of the LPDS. Otherwise,
i.e., if it is traded outside of the stated goal, it will be considered an Un-
lawful Production and Circulating of Narcotics (Turanjanin & Corovié,
2018, p. 316).

The privileging form from Para. 2, Art. 39 of the LPDS represents,
by its nature, a preparatory action for the execution of the basic form of
this criminal offense from Para. 1, with the fact that the legislator elevat-
ed this action to the rank of execution action (cf.: Stojanovi¢, 2017, pp.
797-798: 195). In this sense, the merger between the basic and privileging
form of this part is not possible on the basis of subsidiarity. Therefore, the
special form will exist only if the basic form of this criminal offense has
not been realised (Purdevi¢, 2008, p. 442; Turanjanin & Corovié, 2018,
p. 316).
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The object of this form of activity are not doping substances, but
the equipment, material or substances intended for the production or
preparation of doping substances.

The act of execution is defined alternatively as: (1) making; (2)
procuring; (3) possessing; or (4) providing for use the specified equip-
ment, material or substance. Making implies the making of the specified
object of action; acquisition represents their acquisition in a certain way
(for example by purchase, barter, gift); possession represents the state,
i.e., possession of said objects; making them available for use substances
renting them out to third parties (Turanjanin & Corovi¢, 2008, p. 317).

Even with this form, it is necessary for the mentioned actions to be
undertaken with the aim of doping in sports. At the same time, the execu-
tor must know that the object of the action, i.e. the equipment, material or
substance, is intended for the production or preparation of doping sub-
stances.

For the privileged form, a prison sentence of six months to five
years is prescribed.

This criminal offense is close to the privileging form of the crimi-
nal offense of Unlawful Production and Circulating of Narcotics from
Art. 246(7) of the CC. Bearing in mind that the equipment, material and
substances can be used for the production of doping substances that are
also narcotic drugs, the question of legal qualification can also be open in
this case. If actions of this type are undertaken for the purpose of doping
in sports, the offence will be this form of the criminal offence of unau-
thorised production and distribution of doping substances from article
39(2) of the LPDS. Otherwise, if that goal does not exist, and the object
of the operation is to produce a doping substance that has the characteris-
tics of narcotic drugs, the offence may be a criminal offence of Unlawful
Production and Circulating of Narcotics from article 246(6) of the CC
(Turanjanin & Corovié, 2018, p. 317).

What can be noticed is that the LPDS did not prescribe the more
severe forms of this criminal offence following the example of the crimi-
nal offence of Unlawful Production and Circulating of Narcotics from
246 of the CC. Namely, from a criminal and political point of view, it
would be justified to prescribe as more severe forms the situations of
committing this act by a group or organised criminal group, that is, the
situation of organising a network of sellers or intermediaries for the pur-
pose of committing the same, as well as performing the aforementioned
actions against a child. Also, it would make sense to prescribe an optional
possibility of exemption from punishment in the event that the perpetrator
reveals from whom he obtained the prohibited doping substance
(Otasevi¢ & Purdevié, 2022, pp. 347-348).
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CONCLUDING REMARKS

After the analysis of the incriminations in question, it can be con-
cluded that the criminal law aspects of suppressing appropriate actions re-
lated to doping in sports are not the most precise and complete. In this
sense, we will present certain proposals.

Firstly, we consider it useful for the LPDS to define the terms
‘sport’ and ‘athlete’ for its needs, because the available practice, which is
rather scarce, shows that the courts differently treat the cases in which the
incriminations from this law can be applied. To be more precise, it is not
clear whether it refers only to sports competitions or also to recreational
sports.

Secondly, in the case of the qualified form of facilitating the use of
doping substances from Art. 38(2) of the LPDS, it is necessary to desig-
nate the child as a passive subject, and not a minor, as it is wrongly stated
now. Thirdly, it is necessary to prescribe the situation when the death of
an athlete occurs as a result of the basic form as the most serious form,
which would remove the existing gap regarding that issue.

Fourthly, in the case of the criminal offense of unauthorised pro-
duction and distribution of doping agents from Art. 39 of the ZSDS, it is
necessary to prescribe more severe forms, specifying as qualifying cir-
cumstances such as the commission of a criminal offense by a group or a
limited criminal group, that is, the organisation of a network of re-sellers
or intermediaries for the purpose of committing such offenses, and the
commission of the offence in question against a minor. For a criminal of-
fence, it is useful to foresee the possibility of exemption from punishment
if the perpetrator reveals from whom he obtained the doping substance.

It seems to us that these changes would significantly improve the
existing solution, and would contribute to a more comprehensive and ef-
fective suppression of doping in sports.
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KPUBUYHOIIPABHU OKBHUP CY3BUJAIbA JOIIUHT' A
Y CIIOPTY ¥ PENIYBJINIIUA CPBUJHN

Emup hoposuh', Cenan T'anuh', Bebko Typamanun
! Mpxasuu ynusepsuter y Hopowm IMasapy, Hosu Iasap, Cpouja
2yuusepsurer y Kparyjesity, Ilpasnu dakynrer, Kparyjesau, Cpouja

2

Pe3ume

Pan ce GaBM KpHBHYHONPaBHUM AacCIIeKTUMa Cy30Hjarsa NOIMHIA y CHOPTY Y TpaBy
Perry6rmke Cp6uje. Hanme, 3akoH 0 cripedaBamy JONUHTA Y CIIOPTY MPOIIHCYje IBa KPH-
BUYHA JieNia, ¥ TO oMoryhaBame yrmotpeOe JOmUHT cpencraBa (Wi 38) u HeopmnamiheHy
MPOU3BO/IbY U CTaBJbALE Y MPOMET NONHHT cpencrana (wi. 39). OTyna UeHTpaTHO MECTO
y OBOM pajiy 3ay3uMa aHaJli3a OBHX KPUBHYHUX Jena. [Ipy ToMe, CHCTeMaTHIHOCTH pajiy,
W3IIBOjeHa Cy W aHaJIM3UpaHa OpojHa 3ajemHruKa oOeliekja OBHX KPHBHYHHX Jela, Kao
IITO Cy 3alITHTHU 00jeKaT, 00jeKT palibe (JOMMHT CPENICTBO), MOCIIEIHIA KPHBIHIHOT JIe-
Jla, KpUBHILIA, OceOHA HaMepa M CIl., a MOTOM Cy IOCEOHO pa3MOTpeHa HHXOBa OcTaja
obenexja u obmimy. [Ipe Tora, Aat je NeTMMIYaH OCBPT Ha Haj3HaYajHHje MehyHapoaHe
JIOKyMEHTE y OBOj 00JIacTH, OTHOCHO Ha JIBa Haj3Ha4ajHHja JIOKyMeHTa Koja je PeryOmmka
Cpbuja parudukoBana, a To ¢y MelhyHapoaHa KOHBEHIHja IPOTHB JONMHIA Y CHOPTY U
EBporicka KOHBEHIIMja NPOTHB JIONIMHIOBAbA y CHOPTY, UMajyhu y BUy 1a Cy TH aKTH
TPEICTaBIbAIM OCHOB 3a JOHOLICH:-¢ MOCEOHOT aHTH-JOMHHT 3aKOHA y Hallloj Apxasu. Ta-
Kole, MOjalliEHO je U IITa ce CMaTpa JOMUHIOM y CHOPTY IpeMa opendama MO3UTHBHOT
npasa Cpowuje. ITo cBojuM obernexjuma, KpHBIYHA Aena w3 wianoBa 38 u 39 3akoHa o
clipeyaBary JIOIMHTA y CIOPTY BeOMa Cy CIIMYHa HHKpPHMUHAIMjaMa HeoBmalifieHe mpo-
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U3BOJIEGE M CTaBJbamkha y MPOMET OMOJHHUX Jpora u3 wiaHa 246 KpuBHUYHOTr 3aKOHHKA U
oMoryhaBamy yXHBamba ONOJHUX Jpora u3 wiaHa 247 KpHBHYHOT 3aKOHHKA, TAKO J1a U3-
Mely BUX HHje JIaKO HAallPaBUTHU PA3IMKy THM Ipe LITO MOjeIiHA JONHHT CPeCTBa yjeIHO
NpeCTaBibajy U omnojHe Apore. MelhyTHM, IPHUMETHO je Ja KpHBHYHA Jiela U3 3aKOHA O
crpevaBarby JIONUHTA Y CIIOPTY MMajy oArosapajyhe perymartopHe MamKaBOCTH, IIpe CBE
jep He o0yxBarajy ozpel)eHe OUTHE acriekTe Be3aHe 3a Cy30Hjarbe JOMIHTA Y CIIOPTY, Ia Cy
0 Y30py Ha KpUBHYHA Jiefia 13 wiaHoBa 246 u 247 KpuBUYHOT 3aKOHHMKA J1aTH W3BECHU
npemtosu de lege ferenda.



