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Abstract

Even though there are no international or national documents that would allow or
encourage unjustified differences in treatment between women and men, the fact is
that some areas of life are still seen as belonging to men. Sports are, certainly, at the
top of that ladder. It is considered a predominantly male field, shaped according to
men and seen through the eyes of men. However, with the development of human
rights and the mechanism for their protection, the awareness of the equality of women
and men in sports has increased. The Republic of Serbia made a set of legal rules
regarding: (1) discrimination in general; (2) sports; and, finally, (3) discrimination in
sports. This paper aims to present and analyse the normative and strategic frame of the
protection against discrimination in sports, to examine the current case law in front of
the relevant institutions, and to point out the latest tendencies in the field of gender
equality and sports.

Key words: discrimination, sports, gender equality, anti-discrimination litigation,
civil litigation.

»A1ODBOX, BUJEX, IOBEIUX*“ TUCKPUMHNHALINIY
HA OCHOBY IIOJIA 'Y CHHOPTY Y PENIYBJIMIIUA CPBUIN
- JA JIK CY ’KEHE 3AUCTA U3BOJEBAJIE IIOBEY?

Arncrpakr

WNako Hema HalMOHAIHOT HU Mel)yHapoJHOr NOKyMeHTa KOju OW JOIyCTHO WIIH
0XpadpHo TPaBIbEHE HEOTIPaBIaHe pasiiKe mMel)y MyIIKapala v )kKeHa, YUbCHUIIA j€ J1a
MOCTOje Heke 001acTH JPYIITBEHOT KUBOTA KOje ce U jalbe cMaTpajy MymikiM. Criopt je,
CBaKaKko, Ha BpXy Te jecTBue. CMaTpaH JOMHHAHTHO MYIIKHM IOJbeM, OOJIMKOBAH je
npeMa MyIIKapiuMa 1 BubjeH je Kpo3 ibrxoBe oui. MelhyTnM, ca pa3BojeM JbYACKHUX Ipa-
Ba M FbUXOBOM 3aILITUTOM, PacTe M CBECT O jeJHAKOCTH MyIIKapalia 1 )keHa y cropty. Pe-
ny6mmka CpOuja mocTaBmiia je HOPMATHBHM OKBHMp y morieny: (1) auckpumuHanuje
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yormure, (2) cnoprta H, HaloCIETKY, (3) TUCKpUMUHAIMje Y obiactu croprta. [{iss oBor
paza je 1a IpecTaBy M aHaJIW3Hpa MocTojehr HOpMAaTHBHY M CTPATeNIKH OKBHP 3allITHTE
O TMCKPUMUHAIIHjE Y CIIOPTY, /1a MICTIUTA IOCAJAIIIbY NPAKCy IPe HAUISKHIM TeJIIMa 1
J1a yKake Ha caBpeMeHe TeH/ICHIHje Y 00JIacT jeAHaKOCTH U CIIOpTa.

Kiby4ne peun: uCKpHMHHAIMja, CIIOPT, jeJHAKOCT Ha OCHOBY II0JIA, TOCTYIIAK Y
MapHUIaMa 3a 3aITUTy Of JUCKPHMHUHAL]E, TTAPHUIHH ITOCTYIAK.

INTRODUCTION

Woman in sport is not weaker, but simply different.
(Mrsevié, 2000)

Some statements regarding women, men and sports can be taken as
an axiom: there are more women than men, globally; however, there are
more men in sports, including in leadership and decision-making posi-
tions. Consequently, there is an unequal allocation of resources for wom-
en’s sports and sportswomen — the male norm is taken as the norm for so-
ciety as a whole, including sports. The following claim is made for the
United States: the key leadership roles in sports are held by white, non-
disabled, cisgender, heterosexual men (Brassil & Lutz, 2020, referred to
in Cunningham, Wicker, & Walker, 2021), and even though members of
underrepresented, minority groups frequently represent the majority of
the players, leadership roles are seemingly reserved for those who have
historically held power!. However, this pattern can certainly be transmit-
ted to the European professional sports as well.

Women are seen as fragile, less capable and passive, which affects
their capability to participate in sports. The participation of women in
professional sports is, often, linked to their sexual identity, and this stere-
otype can influence the willingness of women to take part in sports. Gen-
der based segregation into male and female categories is based on the
concept of fair play. However, this concept can be jeopardised by the un-
equal treatment of women and men.

This paper aims to: (1) research the current normative framework,
on both the national and international levels, regarding gender equality in
sports; (2) examine the existing national case law, especially the decisions
of the Commissioner for Equality; and (3) point out the latest disputable
issues on a global level. Aside from the normative, comparative and his-
torical methods, the case study scientific method is also used in this paper.

The following hypotheses are examined: (1) the unequal position
of women and men in sports is recognised on both the international and

1 'Women hold only 33% of the general managerial positions within the Women’s
National Basketball Association (Senne, 2016);
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the national level; (2) the Republic of Serbia sets the adequate legal
framework for overcoming all forms of discrimination, including discrim-
ination in sports based on gender; (3) the Commissioner of Equality does
not often act in the cases of discrimination in sports based on gender; (4)
however, whenever he/she acts, he/she finds the complaint founded; and,
finally, (5) the discrimination based on sex is caused by and founded in
deeply rooted stereotypes and prejudices.

For the purposes of this paper, the term ‘sports’ will be used in ac-
cordance with the Law on Sports?.

Recreational activities (recreational sports, sports for all, mass
sports) are the area of sports that includes the voluntary practice of
physical exercise, or practice of sports activities with the objective
to rest, refresh, have fun, improve health or improve one’s results
and to fulfil one’s need for movement, play or socialising, in all
segments of the population (Art. 3. Para. 1. P. 3). Top sports are
the area of sports that includes sports activities the objective of
which is extraordinary (top) results and sports qualities

(Art. 3. Paral.P. 4)

The Law on Sports also defines the terms ‘athlete’, ‘amateur athlete’,
‘professional athlete’ and ‘top athlete’, as well as the terms ‘promising’ and
‘talented athlete’. All these categories refer both to men and women.

THE NORMATIVE AND THE STRATEGIC FRAMEWORK

The most significant international legal act regarding the
prohibition of discrimination against women is the Convention on the
Elimination of All Forms of Discrimination against Women (hereafter:
CEDAW)3:

CEDAW entitles States Parties to take all appropriate measures to
eliminate discrimination against women in order to ensure to them
equal rights with men in the field of education and in particular to en-
sure, on a basis of equality of men and women the same Opportuni-
ties to participate actively in sports and physical education.

(Art. 10, Para. 1. P. g)

Furthermore, all appropriate measures should be taken to achieve
the right to participate in recreational activities, sports, and all aspects of
cultural life (Art. 13. Para. 1. P. c).

2 Law on Sports, “Official Gazette RS*, No. 10/2016;
3 CEDAW Convention was enacted in 1979, and the Republic of Serbia ratified it in
1981 (“Official Gazette SFRY - International Agreements*, No. 11/81);
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The General recommendation No. 25, on article 4, paragraph 1, of
the Convention on the Elimination of All Forms of Discrimination against
Women, which deals with temporary special measures, reminds State Par-
ties that temporary special measures should also be implemented in the
area of sports (Para. 38).

Not much more is said in the Beijing Declaration and Platform for
Action*, whose measures on developing non-discrimination education
and training include providing accessible recreational and sports facilities,
establishing and strengthening gender-sensitive programmes for girls and
women of all ages in education and community institutions, and support-
ing the advancement of women in all areas of athletics and physical activ-
ity, including coaching, training and administration, and participation at
the national, regional and international levels (Art. 83. Para (m)). Similar
measures are recommended for strengthening preventive programmes that
promote women’s health. The actions taken should create opportunities
for women and girls to participate in sport, physical activity and recrea-
tion on the same basis as they are made for men and boys (Art. 107. Para
(). It is recognised that women are underrepresented in decision-making
positions in the, inter alia, area of sports (Art. 183). Finally, eliminating
discrimination against girls in education, skills development and training
is set up as one of the strategic objectives in the Beijing Declaration and
Platform for Action (Art. 280. Para. (d)).

The Brighton Declaration on Women and Sport®, passed after the
First International conference on women and sport, underlines the une-
gual position of women and men in sports, especially considering the dis-
proportion in the general population between women and men:

The Brighton Declaration sets up a few goals: ensuring that all
women and girls have the opportunity to participate in sports in a
safe and supportive environment which preserves the rights, digni-
ty and respect of the individual; increasing the involvement of
women in sport at all levels and in all functions and roles; ensuring
that the knowledge, experiences and values of women contribute
to the development of sport; promoting the recognition of wom-
en’s involvement in sports as a contribution to public life, commu-
nity development and in building a healthy nation; promoting the
recognition by women of the intrinsic value of sport and its contri-
bution to personal growth and healthy lifestyle.

(Art. 2)

4 Beijing Declaration and Platform for Action, the Fourth World Conference on
Women, 1995;

5 Only the Serbian Softball Federation is a signatory of the Brighton Declaration on
women and sport, Brighton Signatories: Europe | IWGIWG (iwgwomenandsport.org),
accessed 16.4.2023,;


https://iwgwomenandsport.org/brighton-declaration/europe/
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On the regional level, the Council of Europe missed the opportuni-
ty to emphasise the importance of gender equality in the Revised Europe-
an Sports Charter in 20218, Even though the Charter contains Article 10,
named “The Right to Sport”, it refers only to equal access to sports facili-
ties or to sports activities. However, the Council of Europe did pass the
Recommendation on gender mainstreaming in sport (CM/Rec(2015)2),
which recognises the gap that still exists between male and female partic-
ipation in sports, caused by the way that each society treats men and
women, and followed by stereotypes that lead to the unequal representa-
tion of women and men in sport, including leadership and decision-
making positions.

The European Parliament resolution on women and sport’ is signif-
icant because it stated several important pieces of information: whereas in
the European Union, 29.5% of men, as opposed to 16% of women, and
63% of young men ages 15 through 24, as compared to 37% of young
women of that age, say that they regularly take part in physical or sport-
ing activities; and, whereas participation by female athletes in interna-
tional competitions has increased, technical and medical staff, as well as
referees and officials, are still primarily men (at the Sydney Olympic
Games women accounted for 38% of the athletes, 8% of the technical
staff, and 4% of the medical staff).

The European Charter for Equality of Women and Men in local
life appreciates the role of sports and recognises that women and men
might have different attitudes toward sports, as a result of gender-
stereotyped attitudes. That is why it encourages women and girls, men
and boys to take part in various activities, even those predominantly seen
as related to the opposite sex. Further, it calls on sports societies to fight
against stereotypical views of men and women.

The Republic of Serbia created an adequate legal framework regard-
ing the prohibition of discrimination (discrimination in sports included). The
prohibition of discrimination represents one of the fundamental human rights,
raised to the rank of basic principles by the Constitution of the Republic of
Serbia® (2006, Art. 21). Sex, as one of the protected grounds, is particularly
mentioned in the aforementioned Article. Moreover, the State shall guarantee
the equality of women and men and develop an equal opportunities policy
(Art. 15). Article 20, Paragraph 2 foresees that the achieved level of human
and minority rights cannot be reduced. The prohibition of discrimination is
elaborated in the Law on Prohibition of Discrimination®, as an umbrella law,

6 Revised European Sports Charter based on Recommendation CM/Rec(2021)xx of the
Committee of Ministers to Member States on the Revised European Sports Charter;
7.2002/2280 (IN1);

8 “Official Gazette RS*, No. 98/2006 and 115/2021;

9 “Official Gazette RS”, No. 22/2009 and 52/2021;
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which, among other personal grounds, prohibits discrimination based on sex,
gender, and gender identity (Article 2, paragraph 1, point 1), and provides an
entire range of prohibitions related to discrimination in the field of sex:

Discrimination shall be considered to occur in the case of conduct
contrary to the principle of the equality of the genders; that is to
say, the principle of observing the equal rights and freedoms of
women and men in the political, economic, cultural and other as-
pects of public, professional, private and family life. It is forbidden
to deny rights or to grant privileges, be it publicly or covertly, per-
taining to gender or gender change. It is forbidden to practise phys-
ical violence, exploitation, express hatred, disparagement, blackmail
and harassment pertaining to gender, as well as to publicly advocate,
support and practise conduct in keeping with prejudices, customs and
other social models of behaviour based on the idea of gender inferiori-
ty or superiority; that is, the stereotyped roles of the genders.

(Art. 20)

The Law on Gender Equality’® dedicates one Article to the prohibi-
tion of discrimination of women in relation to sports:

Gender equality in the field of sports includes: 1) promoting sports,
recreation and healthy lifestyles that maintain and improve the health
of women and men, girls and boys; 2) ensuring a balanced representa-
tion of the sexes and equal opportunities for engaging in sports activi-
ties, as well as implementing the fertility procedure when financing
these activities. Special measures implemented in the field of sports
include: 1) support for sports programs financed from public funds
that contribute to the promotion of gender equality and the deconstruc-
tion of gender stereotypes; 2) establishment of a balanced representa-
tion of the sexes in the management and supervision bodies in the
field of sports that these bodies have; 3) ensuring a balanced represen-
tation of the sexes in positions in organizations in the field of sports.
Public authorities take extraordinary measures to ensure a balanced
representation of the sexes in management bodies and positions in or-
ganizations in the field of sports, while respecting the specificities
arising from this area of social life.

(Art. 45)

The Law on Sports defines the terms ‘direct’ and ‘indirect’ dis-
crimination and prohibits discrimination of athletes, sports professionals,
sports organisations, and other persons participating in the sports system,
including hate speech, on any grounds, in an open or hidden manner,
based on some actual or supposed personal attribute (Art. 4)*1. The Law

10 “Official Gazette RS”, No. 52/2021;
11 The Commissioner on Equality gave some suggestions on the Draft on the Law on
Sports, mostly regarding terminology (Regular Annual Report, 2015);
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on Sports sets the goals of increasing the participation of children, young,
women and disabled persons in sports activities, popularising women’s
sports organisations, and giving equal significance to women and disa-
bled persons in sport (Art. 4). Contracts that contain discriminatory provi-
sions are null and void, and the athlete is entitled to indemnification for
the damage suffered due to acts of discrimination of an organisation in
the area of sports (Art. 11). Furthermore, Serbia founded a National Fund
for Sports Development intended to support the promotion of sports rec-
reation, and the promotion and stimulation of practising sports in all citi-
zens of the Republic of Serbia, and especially in children, women, youth
and disabled persons (Art. 111). In Article 142, the Law on Sport stipu-
lates the obligation of the State to pass the National Strategy on Sports
Development for a ten-year period.

The latest, but also the last Strategy on Sports Development in the
Republic of Serbia'?, was passed for the period between 2014 and 2018.
Among others, it sets the following goal: including more women both in
playing sports and in management work in organisations in sports, which
includes the participation of at least one-quarter of women in administra-
tive bodies and bodies of organisations in the field of sports. The satisfac-
tory outcome regarding this goal would be the increased number of wom-
en engaged in sports activities by 10 to 15% by 2018. However, it is hard
to follow measures taken to reach this goal, because the last Report on
conducting this Strategy was published for the year 2017. This Report, in-
ter alia, stated that the Secretary of the Autonomous Province of Vojvo-
dina opened a public call “Affirmation of Women in Sport” and financial-
ly supported it with 2 500 000 RSD*. The same report indicates that the
number of women experts in sports increased, but there is still a huge gap
between male and female experts — 929 compared to 10,819. The particu-
lar goal — the achievement of sex and gender equality in the military ser-
vice was reached by two seminars and one event with 42 participants. The
Olympic Committee of Serbia also encouraged the promotion of gender
equality, through its programme regarding the Tokyo 2020 Olympics.
When the duration of the Strategy ended, the Analyses of the Results
were presented. They stated that, if the representation of women in mana-
gerial positions is taken into account for positions in the field of sports in
the period between 2015 and 2018, data shows that a positive growth
trend was achieved, and that in 2018, at the municipal level, there were
14% of managerial positions were occupied by women, whereas that
share is somewhat lower (11%) at the level of cities. However, despite the
positive trends recorded at all levels, the percentage of women in mana-

12 «Official Gazette RS”, No. 1/2015;
13 https://www.mos.gov.rs, accessed on 30/4/2023;


https://www.mos.gov.rs/
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gerial positions is low and there is still a lot of space for improvements to
achieve the goal of a minimum of 25% of women in managerial positions
in sports organisations. If the participation of women among qualified
sports experts is taken as an indicator of gender equality in the field of
sports, data shows that, in the period between 2015 and 2018, a negative
trend was recorded, and the percentage of female experts decreased. Also,
it should be noted that the share of women among sports experts is rela-
tively low in the overall observed period, i.e. only one in ten qualified ex-
perts was a woman. Based on the data presented, it can be concluded that
the participation of women in various fields of sports is at a deficient lev-
el, and that it is necessary to develop multiple support programmes for the
development of women’s sports, recreational sports for women, and train-
ing and improvement of sports skills for experts.

Some other researchers came to similar findings. The findings pre-
sented in Women and Men in Serbia (2020) show that men, more than
women, have free time for their activities, including sports. Results of an-
other research conducted for the purposes of the development of The in-
dex of gender equality in the Republic of Serbia (2018) concluded that,
when it comes to leisure activities (sports, culture, etc.), the share of
working men engaged in these activities daily or several times a week is
slightly higher than the share of working women (13.9% vs. 11.5%, re-
spectively). The conclusion that The Index came to is that the data une-
quivocally indicates that the care of others, whether they are members of
the household (through household work) or the community (through vol-
untary and humanitarian activities), is unequally distributed, so that wom-
en deal with these activities in greater numbers, which takes time away
from those activities that are focused on personal development and well-
being, such as sports, cultural activities, etc.

The National Strategy on Gender Equality for the period between
2021 and 2030 does not deal with the issue of sport as a separate topic. It
emphasises the importance of sports in the context of accessibility and
guality of health protection, and proposes measures that include inform-
ing and educating the population about the importance of health protec-
tion, disease prevention, and improving the quality of life by leading a
healthy lifestyle, and practicing sports and recreation.

The results of the research conducted on a sample of around 8,000
schoolchildren, ages 11 through 12, from Serbia showed that a statistical-
ly significant difference was determined between the participation of boys
and girls in sports activities. One half of the girls included in the sample
had never taken part in sports, which is 20% more in comparison with the
boys (Petrovi¢, Momg¢ilovi¢ & Pelemis, 2022). The Commissioner for
Equality made a similar statement, and claimed that not enough has been
done to encourage girls to participate in sports activities, and that less
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than 25% of women take part in recreational activities or sport (Regular
Annual Report, 2016).

LEGAL PROTECTION AGAINST GENDER INEQUALITY IN SPORTS

Aside from the anti-discrimination protection in criminal proceed-
ings, which will not be the subject of this paper, protection against dis-
crimination can also be offered in front of the Commissioner for Equality
and in civil proceedings.

The Commissioner for Equality, an independent state body entitled
to protect from discrimination, among other jurisdictions, receives and
reviews complaints pertaining to violations of the provisions of the Anti-
Discrimination Law, provides opinions and recommendations in specific
cases, and passes measures in accordance with the provisions of Article
40 of the Anti-Discrimination Law. When the Commissioner receives a
complaint, he/she forwards the complaint to the person against whom it
has been filed. Having received a complaint, the Commissioner shall es-
tablish the facts of the case by reviewing the evidence submitted, and by
taking statements from the person who filed the complaint, the person
against whom the complaint was filed, and other persons if necessary.
The Commissioner gives his/her opinion on whether there has been a vio-
lation of the provisions of this Law within 90 days of receiving a com-
plaint, of which he/she informs the person who filed the complaint and
the person against whom the complaint was filed. If a violation of the
provisions of this Law has occurred, the Commissioner issues a recom-
mendation to the person against whom the complaint was filed, suggest-
ing a way of redressing the violation in question (Art. 35 — 39 Anti-
Discrimination Law).

It can be seen from the Regular Annual Reports that complaints in
the field of culture, art and sport are rare in comparison with the other ar-
eas of life, and amount to 0.7% (2022), 2.8% (2021), 1.2% (2020), 1.5%
(2019), and 0.7% (2018) of all complaints.

According to the Regular Annual Reports and the decisions availa-
ble on the official website of the Commissioner, there were only seven
cases related to gender discrimination in sports between 2010 and the pre-
sent moment. Considering the small number of complaints, they will be
presented and analysed using the case-law method.

The first case (1)** deals with the issue of gender discrimination by
the Recreation Centre. In the complaint, it is stated that the Recreation
Centre has two appointments (on Tuesday and Thursday), which can be
exclusively used by women. In its response, the Recreation centre did not

14 07-00-561/2018-02 (24/7/2018);
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deny this fact, but explained that those appointments are set aside for
women who are victims of domestic violence. Having in mind that the act
is justified by a lawful objective, and that the means of achieving that ob-
jective are appropriate and necessary, the Commissioner denied the com-
plaint and found no discrimination in this case.

The second case (2) deals with the difference in financing male
and female soccer and basketball teams in the same competition rank
(Regular Annual Report, 2015). The case of alleged discrimination was
made on account of the different scores of the male and female teams in
pursuit of the same outcome. Even though it was explained that a differ-
ence in scoring actually leads to equality in financing, having in mind the
different number of games during one season, the Commissioner found
that the goal reached was not the one prescribed by the Regulations, and
that there is no proportionality between the means taken and the potential
goal. The Commissioner found the act discriminatory and issued a rec-
ommendation.

The next case (3) was about the difference in rewarding male and
female chess players at the same tournament and in the same competition
rank, as well as the use of gender-sensitive language®®. Even though the
claimant stated that the Serbia Chess Federation discriminated against
women, the Commissioner actually found that the difference in the re-
warded amount is an affirmative measure toward the inclusion of more
women in sports. The prescribed prize is the additional one, whereas men
and women are entitled to the same primary prize, regardless of gender.

A couple of parents filed a claim (4) against Ice Hall “T”, stating
that the conditions for the preparation of girls for training are unaccepta-
ble and different in comparison with the conditions for boys and men also
training in this Ice Hall'*. However, the Commissioner found that there
was no discrimination, because one group was in no less favourable posi-
tion compared to the other through any act, action or omission.

The next complaint (5) was filed against a branch of the Serbian
Volleyball Association, because of their decision to forbid the participa-
tion of pregnant volleyball referees in the period between the fourth
month of pregnancy and the sixth month after the birth of the baby, at the
least'’. In the complaint, it was stated that this obligatory pregnancy leave
is more extended than is the case on the international level, and that this
period, together with the after-birth period, put women in an unequal po-
sition regarding their advancement to a higher rank and their improve-
ment. In their response, the branch of the Volleyball Association stressed:
that the reactions of players, coaches and the audience to referee deci-

15 07-00-/2021-02 (10/9/2021);
16 07-00-577/2019-02 (27/1/2020);
17 07-00-112/2013-01 (22/7/2013);
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sions are very often unpleasant and cause stressful situations for every
referee, as well as that physical contact with players and the ball during
warm-ups and volleyball matches, which often happens during the game,
is dangerous for a pregnant woman; that no one can compensate the
mother and the baby for the period of mutual separation, and that the Vol-
leyball Association does not want to deprive the baby of its natural urge
to be with its mother, nor does it want to take responsibility for the con-
sequences of the separation of the mother from the baby due to the refer-
eeing of a volleyball game; and that, during the period of breastfeeding,
the mother cannot control the excess milk, nor can this natural phenome-
non be hidden by the wardrobe, so if there is an excretion of excess milk
during the match, it would be unpleasant for the referee and others in the
hall. After examining all the facts, the Commissioner found that denying
the right of female volleyball referees to judge in a certain period due to
pregnancy and parenthood violated the provisions of the Law on Prohibi-
tion of Discrimination.

In the claim filed against the Football Association of Serbia (FAS)
(6), it was stated that the FAS committed discrimination by not refunding
the amount of money invested in the development of the female players,
in comparison with the money invested in the development of the male
players!8. Although the FAS explained that female football is amateur in
nature, the Commissioner, while finding discrimination, stressed the
popularity of football and the importance the Football Association of
Serbia has in our society. Furthermore, the Commissioner recommended
that the FSS take care that it acts in accordance with the principle of
equality, and that its actions promote non-discriminatory practices when
adopting, amending, interpreting and applying the general acts of the FAS
in the future.

The last claim (7) was filed against the institution entitled to de-
termine the dates of basketball matches for girls and boys'®. It was stated
that the institution discriminates against the female teams by not giving
them appointments during the weekend, and by constantly giving those
appointments to the male teams of the same rank instead. However, the
Commissioner found no discrimination, and stated that the claim was,
among other reasons, filed against the wrong (legal) person.

What do the results of this research show?

Firstly, without doubt, the cases regarding discrimination in sports,
and, more significantly, discrimination in sport based on gender, are spo-
radic. Furthermore, only one claim was filed because of the potential dis-
crimination against one specific person, and all other claims were filed

18 404/2011, (5/4/2011);
1907-00-00735/2021-02 (12/8/2022);



696 A. Tasi¢

because of the discrimination against a group of people, usually a team or
an organisation. Contrary to the previously set hypothesis, the Commis-
sioner’s decisions on whether discrimination was present or absent were
almost equal in number.

Except for dealing with complaints, the Commissioner is also enti-
tled to warn against discriminatory acts. This type of warning was made
against a soccer coach who made stereotypical offensive statements
against a female sport reporter. The soccer coach expressed, in an ex-
tremely offensive and verbally abusive way, the typical gender stereotype
that women’s place is in the kitchen and not in the so-called male world
of sports. (The Regular Annual Report, 2018). The Commissioner further
made a statement regarding an act of violence toward a young female
soccer player, committed by one of the soccer club officials.

The other mechanism of protection against discrimination is civil
law protection. A special civil procedure was created in order to protect
the victims of discrimination — a person or a group — and it contains spe-
cial rules different from the rules of governing regular civil procedures
(Tasi¢, 2016, Boranijasevi¢, 2017). Those rules are related to, inter alia,
the issues of parties, interim measures, the burden of proof, and legal
remedies. However, the available data shows that only one case was
brought in front of the court, which is in compliance with findings that
state that women are less willing to participate in court proceedings
(Tasi¢, 2020). The lawsuit was filed against the FAS, because it did not
act in accordance with the recommendation of the Commissioner regard-
ing the investment in female players. The Court found that discrimination
was committed.

WHAT IS NEXT?

This article did not deal with issues of sexual harassment and sex-
ual abuse of (primarily) sportswomen?°. However, the fact is that, even in
elite sport, sportswomen are exposed to harassment which influences both
their physical and mental health, and makes them less competitive.

Meanwhile, the latest preoccupation in the contemporary world of
sports is the position of transgender people.

20 One of the latest cases was the sexual abuse of USA gymnastics by the USA
women’s national gymnastics team doctor Larry Nassar. He was accused of sexually
abusing more than 150 women and girls under the guise of medical treatment (among
them is Simone Biles, one of the most successful gymnastics of all time). He is
sentenced to decades in prison after pleading guilty to seven counts of criminal sexual
conduct  (https://www.theguardian.com/sport/2018/jan/15/simone-biles-larry-nassar-
sexual-abuse-allegations-usa-gymnastics, https://www.pbs.org/newshour/nation/larry-
nassar-loses-last-appeal-in-sexual-assault-scandal, accessed on 5.4.2023);


https://www.pbs.org/newshour/nation/larry-nassar-loses-last-appeal-in-sexual-assault-scandal,
https://www.pbs.org/newshour/nation/larry-nassar-loses-last-appeal-in-sexual-assault-scandal,
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The case revolving around the world-famous Olympic Runner
Caster Semenya raised the questions of sex, gender and the fight against
discrimination. The double Olympic Gold medallist missed the Olympic
Games in Tokyo in 2021 because she refused to undergo medical testing
in accordance with the rules of the World Athletics. World Athletics Eli-
gibility Regulations for Transgender Athletics??, effective as of 1 October
2019, state that in order to be eligible to participate in the female category
at an International Competition, or to set a World Record in the female
category in any competition that is not an International Competition, a
transgender female athlete must meet the following requirements: (a) she
must provide a declaration, issued in the appropriate form, that her gender
identity is female; (b) she must demonstrate the prescribed concentration
of testosterone in her serum for one year; and (c) she must keep the serum
for the expected period. It is emphasised that the procedure is voluntary,
and that the legal recognition of the athlete’s gender identity as the ath-
lete’s sex or the surgical anatomical changes is not expected.

Even though this procedure is seen as more humane than the hu-
miliating sex verification procedure from 1960, which expected women
to stay naked and be examined by female doctors (Kralji¢ & Drnovsek,
2022), this latest test is seen as no less discriminating, having in mind the
impact the results have on the personal life of athletes.

FINA (International Swimming Federation) announced a policy
that will only allow athletes who have transitioned before the age of 12 to
take part in any of the elite international swimming competitions??. The
statement emphasises that “without eligibility standards based on biologi-
cal sex or sex-linked traits, we are very unlikely to see biological females
in finals, on podiums, or in championship positions” (Para A).

CONCLUSION

Sports was traditionally, and still is in many aspects, a male do-
main. Women still face specific challenges in accessing, participating in
and benefiting from sports (Recommendation CM/Rec(2015)2 of the
Committee of Ministers to member States on gender mainstreaming in
sport — Explanatory Memorandum, 2015).

Through the thorough examination of the different international
and national legal documents regarding (1) discrimination, (2) sport, and
(3) discrimination in sports, the first hypothesis — that (gender) discrimi-
nation in sports is recognised and prohibited is confirmed. Furthermore,
by analysing different normative acts — laws and strategies, it can be seen

2L version 2.0, approved by council on 23 March 2023, and coming into effect on 31
March 2023;
22 policy on eligibility for the Men’s and Women’s Competition categories.


https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2015)2
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that the Republic of Serbia sets the adequate normative and strategic
framework for gender equality in sports. Moreover, the Commissioner for
Equality, an independent state body, rarely deals with cases of discrimi-
nation in sports, and the share of cases considering sport, culture and art
is low in the overall number of cases brought before the Commissioner.
However, opposite to the expected results, the Commissioner found dis-
crimination only in half of the filed claims. As seen in one of the claims,
stereotypes are still deeply rooted.

Ultimately, it can be concluded that women walked a long path to
finally reach even apparent equality in the field of sports, and it would
take even more to reach actual equality. While acting to do so, they have
to remember that “champions keep playing until they get it right” (Billie
Jean King), even though this ‘game’ is combating discrimination, and its
prize is equality without boundaries.
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»A1ODBOX, BUJEX, IOBEIUX* TUCKPUMHNHALINIY
HA OCHOBY IIOJIA 'Y CHHOPTY Y PENIYBJIMIIA CPBUIN
- JA JIK CY ’KEHE 3AUCTA U3BOJEBAJIE IIOBEY?

Anbhennja Tacuh
Vuusepsurer y Humy, [IpaBuu daxynrer, Hum, Cp6uja

Pe3ume

HMaxo Hema HaIOHATHOT HA Mel)yHapoJHOT JOKyMEeHTa KOji OU JOTTyCTHO I 0Xpa-
OpHo IpaBJbeE-E HEONPABaHe Pa3iuKe u3Mely MyIIKapana U XeHa, YHBCHULIA je J1a T0-
CTOje Heke 00JacTH JPYIITBEHOT XKHUBOTA KOje ce M Jajbe cMatpajy MymkuM. Cropr je,
CBaKaKo, Ha BPXY Te JiecTBHIle. McTpakuBarmba Moka3syjy Jia ¢y, Of HajpaHHjer epruoa, ae-
Yary BUILE YKIbYUYeHH Y OaBJbere CIIOPTOM O ICBOjUHIIA, T€ 1A YaK U y )KEHCKHM CIIOPT-
CKMM OpTaHM3alfjaMa MyIIKapIy 3ay3uMajy Iperexan 6poj pykoBoaehux mecra. Crora
je oBaj paj OMO ycMepeH Ha aHaIH3y BakeliMX 3aKOHCKHUX, TTOA3AKOHCKHX U CTPATEIIKUX
JOKyMeHaTa Ha MeljyHapoTHOM M HAIIMOHAITHOM HUBOY KOju ce Th4y (1) muckpuMuHaImje
yormre, (2) OpraHU30Bamba CIOPTCKUX aKTUBHOCTH U (3) IMCKpHUMHUHALMjE y CIIOPTY HA
OCHOBY monia. J{a O ce yCTaHOBHIIO Y KOjOj MEpH TTOCTaBJbeHN HOPMATHBHHU OKBHD 3aHCTa
¥ CITy>KH 3aIlTHTH 0] AMCKPHMHUHALIM]je, aHAIM3UpaHa je JOCTyMHa rnpakca [loBepenuka 3a
3alITUTY PaBHOIIPABHOCTH KAKO Y MOIJIEAY MUIJBEHA U NPETIOPYKA JOHETUX Ha ITOAHETE


https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM/Rec(2015)2
http://www.thesportjurnal.org/
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NpHUTY>X0e, TakO U y TIOTJIeAy M3jaBa M caommTema koja je IloBepenuk m3mao. Taxole,
KOHCTATOBAHO j€ Ja je, O M0YeTKa BaKera 3aKoHa 0 3a0paHu AUCKPUMUHALM]E, 3aKOHA O
PaBHOIIPABHOCTH TI0JIOBA U 3aKOHA O POJHO] PABHOIPABHOCTH, OBEAEH CaMO jeaH Cy-
CKH TIOCTYIIaK KOjH C€ THYE IUCKPHMHHALMjE y CIOPTY Ha OCHOBY moia. Hamocnerky,
YOUEHH Cy U NIPeICTAaBJFEHN HOBU M3a30BH Y NOTJIeTy AUCKPHUMUHALIH]E Y CIIOPTY Ha OCHO-
By T0JIa 1 POZIA, a KOJH Ce THY IT0JI0Kaja TPAHCPOIHUX 0C00a.



