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Abstract

The authors conducted this empirical research to examine whether municipal/city
administrations, as the first-instance authorities in administrative proceedings, are
required to prepare decisions on administrative appeals against their own decisions in
the place of actually competent second-instance authorities — municipal/city councils.
The aim of the research was to verify the (in)existence of this issue, and its frequency,
causes and potential solutions in case its existence is proven. The main findings of the
research are that the problem exists, that it is widespread, and that it derives from the
lack of capacities of municipal/city councils, as predominantly political bodies, to cope
with this competence. The lack of capacities encompasses predominantly the lack of
professional expertise and, to a lesser extent, it is a result of work overload. The authors
propose the establishment of appellate commissions for one or more local government
units as possible solution to the problem.

Key words: Administrative Appeal, Administrative Procedure, Municipal / City
Councils, Serbia.

CUMYJIMPAHA KAJIBEHA 3AIITUTA
Y OKBUPY CPIICKE JIOKAJIHE CAMOYIIPABE

Arncrpakr

AyTOpH Cy CIPOBENH EMIIUPH]CKO HCTPKUBAE KaKO OF UCIUTAIIH J1a JTH Ce OJf TPaj-
CKUX/OMIITHHCKUX yIPaBa, Kao MPBOCTEIICHNX OpraHa y YIpaBHOM IOCTYIIKY, 3aXTeBa 1a
YMECTO 3aMCTa HaJUICKHHX, IPYTOCTEHEHHX OpraHa — rpaJICKHX/ONIITHHCKUX Beha, mpu-
npeMe OUTyKe O jkajbama y YIPaBHOM IIOCTYIIKY IPOTHB COIICTBEHHX peliera. Linb
HCTpaXXnBama OO je MOTBphUBame (HE)OCTOjarba OBOT MPOoOJeMa, T HeroBa ydecra-
JIOCT, Y3POLH ¥ MOTEHIHjalHa Pellietha 3a CITy4aj ia ce BeroBo MOCTojarbe JoKaxe. Kibyu-
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HH HaJla3y NCTPaKHUBamba Cy Ja MPoOJIeM MOCTOjH, Jia je MIMPOKO PacHpoCTpameH H 1A
MPOHCTHYE U3 HEJOCTAaTKA KaraluTeTa IPaICKUX/OMIITHHCKIX Beha, Kao MpeTeskKHO IT0JIH-
THYKUX OpraHa, a ce HOCE ca OBOM HaJuIexHomhy. Hemocrarak kamarprera HpeTeKHO
00yxBaTa HelocTaTak Mpo(eCHOHATHOT 3Hamwa, a y Mamb0j MEpH je pesyarar npeontepehe-
Ba, Tj. 00uMa rocina. Kao nmoreHnmjanHo pememe mpodiaemMa ayTopH Mpeyiaxy OCHUBAKE
JKaJIOEHUX KOMHCH]ja 32 TEPUTOPH]Y jEeIHE WK BHILIC jeJUHUIIA JIOKAJTHE CaMOYIIPABE.

Kibyune peun: >xan0a, ynpaBHH ITOCTYIAK, ONIITHUHCKA / Tpasicka Beha, Cpbuja.

INTRODUCTION

The tasks of local government units (LGU) in Serbia, as is also the
case comparatively (Milosavljevi¢, 2015, pp. 574-575, Jerini¢, Mi-
losavljevi¢, 2019, pp. 401-406), are split into two parts. The first one con-
cerns its proper (own), or what is in the Serbian legal doctrine also re-
ferred to as the independent competency or sphere of work. The second is
its delegated or transferred competency (Dimitrijevié, Loncar, Vucetié,
2020, pp. 69, 199). In the latter case, when performing delegated tasks,
the local government authorities have the same legal position as dis-
patched units of central administration. Central state administrative au-
thorities retain comprehensive control over their work (Tytykalo, 2022).
When performing their proper tasks, i.e., exercising their proper compe-
tency, local government authorities are predominantly under no legal con-
trol of the central state administration. One of the most notable distinc-
tions in that respect is a different second-instance, appellate authority in
the administrative procedure (for details on administrative appeal see
Tomi¢, Milovanovié, Cucié, 2017, pp. 167-187; Cucié, 2011; Cucié,
2018, pp. 152-155). If an individual case in the administrative proceed-
ings derives from the delegated tasks, the second-instance authority in the
administrative proceedings shall be a state administrative authority (e.g.,
a ministry). For instance, when local government authorities decide in the
first instance in administrative proceedings in the field of construction
permits, administrative appeals against their decisions are filed with the
ministry competent for construction matters. Oppositely, when local gov-
ernment authorities, in particular municipal or city administrations (Ser-
bia has three different types of LGU — municipalities, cities and the City
of Belgrade, as a special unit), decide a case from the scope of its proper
competency in first instance administrative proceedings, administrative
appeals are submitted to municipal or city councils. As an example, one
could mention the cases from the field of local taxes or the local social
aid scheme.

A paramount distinction between the municipal or city administra-
tion and the municipal or city council lies in the fact that the prior repre-
sents an authority employing professional civil servants, while the latter is
comprised of local politicians elected by municipal or city assemblies.
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Members of the municipal or city councils need not (and, as a rule, do
not) possess any legal education or any other type of professional special-
isation in any of the fields within which they decide upon administrative
appeals.

For years, the authors of this paper took part in various profession-
al training programs, within which they provided courses, trainings and
workshops in the field of Administrative Law to local government civil
servants and officials. During one of these workshops, the authors were
informed that in practice, when deciding in first-instance administrative
proceedings in matters from the proper competency of the LGU, local
government civil servants, which are engaged by municipal or city ad-
ministrations, are later required by their municipal or city council to pre-
pare draft decisions on administrative appeals against their own decisions.
They would effectively perform the work of municipal or city councils,
which would only sign the decisions. Hence, they would simulate the ap-
pellate control of their own work. As the main reason for this, mentioned
local civil servants cited lack of capacities of municipal or city councils to
engage with such a task. The lack of capacities chiefly concerned the lack
of legal education of their members. Despite the fact that this issue has
not been recognised in academic literature, and despite the fact that it has
only recently been identified and briefly tackled in one strategic docu-
ment, it seems that it was common knowledge within the community of
these professionals.

For this reason, the authors decided to further explore this issue,
and to scientifically check its existence, magnitude and frequency. For
that purpose, they conducted research by way of anonymous question-
naires sent to heads of municipal and city administrations. The results of
said research are presented in this article.

On the basis of the information supplied by the local government
civil servants, the authors formulated the following three hypotheses to be
examined in the paper:

= Local government civil servants working in municipal or city

administrations are sometimes requested to prepare draft deci-
sions on administrative appeals against their own decisions in
the place of municipal and city councils, as their hierarchal su-
periors in these administrative legal matters.

= The main reason for this is the lack of capacities of municipal

or city councils to successfully perform this work.

= The frequency of this issue depends on the size of the popula-

tion of the LGU and is, on average, more frequent in smaller
than in larger LGUs.
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LITERATURE OVERVIEW

As was previously mentioned, the awareness of this challenge
came from a direct contact with the local government civil servants.

There is only one academic paper making reference to the issue
and providing certain possible solutions to it on the assumption of its ex-
istence (Milovanovic, 2020, p. 220). Nevertheless, given that it tackles
the issue only laterally, in a single passage, and that it is based on the as-
sumption not empirically confirmed, it leaves sufficient space for this re-
search.

Only recently has a strategic document of the Government identi-
fied the problem, in the Program for the Reform of the Local Government
System in the Republic of Serbia for the period from 2021 to 2025 (Offi-
cial Gazette of the Republic of Serbia, no. 73/2021). This document states
the following:

(...) considering that the council is a political authority made up of
people from different professions, it is necessary to reconsider the
concept of the council as an authority that decides on the rights and
duties of citizens and other subjects in the second instance. This
issue is particularly significant if one takes into account that the
council's decision proposals in the second instance are prepared by
the municipal/city administration that decided in the first instance.

RESEARCH
Methodology

In order to test the set hypotheses, the authors created a question-
naire. The questionnaire contains the following six questions:

= Are you employed in a municipal or city administration unit?

= Auvailable answers: a) municipal administration; b) city admin-
istration.

= If you are employed in a municipal administration, what is the
population of the municipality?

= Available answers: a) 10,000; b) 30,000; c¢) 50,000; d) 70,000;
e) more than 70,000.

= Was the municipal/city administration asked to prepare deci-
sions by which the municipal/city council decides on the ad-
ministrative appeals against first-instance decisions of the mu-
nicipal/city administration?

= Auvailable answers: a) Yes; b) No.

= Ifyou answered “Yes” to the previous question, how often does
this occur in practice?

= Auvailable answers are set on a scale from 10% to 100%, in-
creasing by 10% for each answer.
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= What do you think could be the potential reasons for such be-
haviour of the municipal/city council?

= Available answers (multiple choice available): a) overload; b)
lack of professional knowledge; c) its political nature; d) other
reasons (open answer available).

= Do you have a proposal for the resolution of this problem (pro-
vided you consider that it exists), or any other comment?

Open answer available.

Questions 3 and 4 are the principal questions, and they were de-
signed to test the (non)correctness of the first hypothesis, i.e. whether
such practice exists and whether it is of sufficient magnitude to be con-
sidered a serious issue.

The purpose of Question 5 is to test the second hypothesis, i.e., to
test whether the main reason for this occurrence is the lack of capacities
of the municipal or city council to successfully perform this work. The
capacities could appear in the form of a lack of necessary expertise. This
option is covered by two potential answers — the lack of professional
knowledge and the political nature of municipal and city councils. This
option was deliberately split into two answers, having in mind that, de-
spite knowing that the questionnaire answer would be provided complete-
ly anonymously, certain civil servants could be wary of straightforwardly
pinpointing the lack of knowledge as the reason for the occurrence of this
problem. That is why the other answer was provided, to euphemistically
indicate that a lack of necessary expertise exists. The other form of the
lack of capacities is the overload of cases that cannot be handled by mu-
nicipal/city (M/C) councils.

The aim of Questions 1 and 2 was to enable us to test the third hy-
pothesis, i.e., to test whether the frequency of this issue depends on the
size of the LGU and whether it is, on average, more frequent in smaller
than in larger LGUs.

Finally, Question 6 was introduced with the aim of providing us
with potential solutions to this problem.

Ensuring Anonymity

In order to obtain adequate persons to complete the questionnaire,
as well as to assure their anonymity, the authors asked the Standing Con-
ference of Towns and Municipalities for assistance. The Standing Con-
ference of Towns and Municipalities was founded in 1953 as an associa-
tion of towns and municipalities in Serbia. It encompasses all LGUs in
Serbia, and it is the largest and most significant association of its kind.

The questionnaire was not distributed to the addressees by the au-
thors, but by the Standing Conference of Towns and Municipalities. Even
the Standing Conference of Towns and Municipalities was not able to
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identify those who provided answers to the questionnaire due to the fact
that they only sent a group mail to all the heads of M/C administrations
and some of their deputies, containing a link to an online questionnaire on
a website that did not gather any of the addressees’ metadata. The ad-
dressees were informed of this fact, so as to ascertain that their answers
would be frank and given freely.

Sample

Serbia has a single layer of LGUs. They are not subordinated
amongst each other. As was stated, it has three types of LGUs. It has 145
municipalities, 28 cities and the City of Belgrade, which is the states’ capi-
tal and whose status is regulated by a special piece of legislation (Law on
the Capital City, Official Gazette of the Republic of Serbia, no. 29/2007,
83/2014, 101/2016, 37/2019 and 111/2021). In total there are 174 LGUs.

It is also important to mention that cities have the option to create
city municipalities on their territories. City municipalities are not LGUSs,
but only a city’s internal territorial units to which the city, as a LGU, can
confer some of its competencies (PeSovi¢, 2019, p. 103). Only four cities
opted to create city municipalities. Belgrade has 17, Nis (the third largest
city in the country) has 5, Pozarevac, Vranje and UZice (three rather small
cities, all three with less than 100,000 residents) each have two city mu-
nicipalities. Awareness of the existence and the number of city municipal-
ities is significant for understanding the representativeness of the gathered
research sample.

The research gquestionnaire was sent to the mailing list of the Standing
Conference of Towns and Municipalities, which encompasses 170 heads of
city, municipal or city municipality administrations, as well as 50 of their
deputies. In total, 96 of them responded to the questionnaire. If compared to
the number of LGUs, which 174, this accounts for 55.17% thereof. This
could certainly be regarded as a representative sample.

Nevertheless, a disclaimer has to be made. There are two factors
that might have influenced the sample in that it may reduce its representa-
tiveness.

The first one is the fact that the group to which the questionnaire
was sent encompassed not only heads of M/C administration but also
their deputies. It could have happened that both a head and a deputy from
the same LGU provided answers to the questionnaire. Notwithstanding
this circumstance, it is unlikely that this occurred often. The authors were
informed by the person employed in the Standing Conference of Towns
and Municipalities who coordinated the information gathering process
that when they used this channel of communication on other occasions,
they received one answer per LGU, either from the head of its administra-
tion or his or her deputy. Moreover, heads of M/C administrations are not
obliged to have deputies. If they actually decided to have one, they are
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probably coordinating their work and are accustomed to communicating
in this manner with the Standing Conference of Towns and Municipali-
ties, so as to assure that only one of these persons answers their query.
Hence, most probably the heads and their deputies agreed upon who
would answer the questionnaire. If the alternative did occur, it probably
occurred only incidentally.

The second factor concerns the fact that the mailing list encom-
passes not only heads of municipal or city administrations but also heads
(and potentially deputies) of administrations of city municipalities. There-
fore, it could have occurred that heads and/or deputies of city municipali-
ties that belong to the same city responded to the questionnaire. In that
case, given that all of them would have had the same appellate authority
on the city level, an overlap decreasing the representativeness of the sam-
ple could have appeared. It was displayed that there are 28 city munici-
palities in five cities in Serbia. Nonetheless, we again believe that if this
had actually happened, it was only incidentally. Namely, we received on-
ly four questionnaires for which we can suspect that they were filled-in
by the heads and/or deputies of the city municipality administrations. In
these four questionnaires, the addressees stated that they work within the
city administration (Question 1), but additionally marked the answer to
Question 2 concerning the size of their municipality. We might suppose
that these are actually the instances in which we received answers from
persons employed in city municipality administrations. Given that we re-
ceived four such answers and that there are five cities in which city mu-
nicipalities are established, we can assume that this too had no significant
influence on the representativeness of the sample we gathered.

Lastly, one might rightfully ask whether these potential discrepan-
cies could have been avoided by simply posing a question in the ques-
tionnaire of whether someone is employed in a city municipality admin-
istration. It could have. The same goes for the fact that we could have
asked the addressees to state the exact LGU in which they are employed,
but we believe that the more information about them we required, the
higher the chances that they would not respond at all or would have made
their answers less ci sincere. For that reason, in this trade-off, we opted to
have less certainty about the number of LGU encompassed by the re-
search than to have less certainty about their answers. Given the volume
of the gathered sample, it seems that this was the right choice.

RESULTS

The addressees that completed the questionnaire came from city
administrations in 21 case (21.87%), and from municipal administrations
in 75 instances (78.13%) (Chart 1).
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= Cities 21.87%
= Municipalities 78.13%

Chart 1. Type of LGU

The distribution of addressees coming from municipalities with
regard to their population is as presented in Table 1.

Table 1. Size of Municipalities

Municipality size Number Percentage
10,000 19 25.33%
30,000 40 53.33%
50,000 12 16.00%
70,000 0 0.00%
>70,000 4 5.33%

The research also provided results to the central question of the paper,
i.e., whether M/C administrations are requested to prepare decisions by
which the M/C council decides on the administrative appeals against their
first-instance decisions. In order to check whether the first and third hypothe-
ses are correct, we calculated the gathered responses in several ways — for all
LGUs, for cities, for all municipalities, and for each category of municipali-
ties, classifying them by size. The results are presented in Table 2.

Table 2. Occurrence

Type of LGU Occurrence
All LGU 64%
Cities 57%
All Municipalities 65%
M up to 10,000 68%
M up to 30,000 65%
M up to 50,000 50%
M >70,000 100%

Municipalities with approximately 50,000 residents, and those with
more than 70,000 residents display somewhat different results, probably due
to the fact that the sample was very modest. However, if these two were
taken together, as the category of municipalities around and above 50,000
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residents, the percentage would be similar to those of the other two categories
of municipalities (10,000 and 30,000 residents). Namely, the result would be
62.5% (10 out of 16) of municipalities in which the problem arose.

The responses to the questionnaire also provide insight into the
frequency of this issue. According to the data, in the majority of instances, this
occurs always, i.e., in 100% of cases. This answer was chosen by 29
addressees. This comprises almost half of all the provided answers (47.53%).
All others were chosen significantly fewer times. They are as follows: (1) 10%
- 1 answer (1.64%); (2) 20% - 6 answers (9.84%); (3) 30% - 3 answers
(4.92%); (4) 40% - 3 answers (4.92%); (5) 50% - 5 answers (8.20%); (6) 60%
- 2 answers (3.28%); (7) 70% - 4 answers (6.55%); (8) 80% - 4 answers
(6.56%); and (9) 90% - 4 answers (6.56%). When we aggregate the results of
all LGUs, the average frequency is 74.92%. The average frequency for cities
is 88.33%, while the average frequency for all municipalities is 71.63%.

Chart 2 presents the answers related to the frequency of the issue
for all LGUs.

Chart 3 compares the average frequency of the problem in all
LGUs, cities and all municipalities.
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Chart 3. Frequency 2
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When asked what could be the potential reasons for such behaviour
of M/C councils (requesting first-instance authorities to do their job), the
addressees were given four options to choose from: (a) overload; (b) lack
of professional knowledge; (c) its political nature; and (d) other reasons
(open answer available). The addressees were allowed to make multiple
choices. Additionally, almost half of the addressees that previously indi-
cated that the problem did not occur in their LGU (17 out of 35) answered
this question anyway. This suggests that, despite not being affected by it,
even those addressees are aware of the existence of this issue. Hence,
amongst local government civil servants, the problem seems to be a well-
known, notorious fact. For this reason, their answers were taken into ac-
count. For the two mentioned reasons (multiple choice, answers of those
not affected by the problem), the overall number of answers significantly
exceeds the number of those who reported the appearance of the problem
in their LGU. The total number of provided answers to this question was
94. Out of those 94, overload was selected 11 times (11.7%), lack of pro-
fessional knowledge was selected 53 times (56.38%), political nature was
selected 18 times (19.15%) and other reason was selected 12 times (12.77%).

Chart 4 displays the ratio of reasons for the existence of the problem.

*. Other reason, 13%

Chart 4. Reasons 1

In total, 77 addressees answered this question. If we look at it from
that perspective, the distribution of reasons for the existence of the problem
looks somewhat different. We can see that 14.29% chose overload as the
reason, 68.83% chose lack of professional knowledge, 23.38% chose polit-
ical nature, and 15.58% chose another reason (Chart 5).

What were the other reasons listed by the addressees as the poten-
tial causes of this issue? The other reason option was chosen by 12 ad-
dressees. Five of them actually elaborated on the lack of professional
knowledge and/or political nature of M/C councils, indicating in general



Simulated Appellate Protection within Serbian Local Governments 11

70%
60%
50%
40%

30%

20%

10%

0%
Overload Lack of professional Political nature Other reason

knowledge
Reasons 2

Chart 5. Reasons 2

that they lack lawyers and other qualified staff to assist them in the prepa-
ration of appellate decisions. More curious were the answers provided by
another five addressees. They consider that M/C administrations are
obliged to assist the M/C council in drafting regulations and other acts
from their competence, including appellate decisions. In two of these re-
sponses, Art, 52, para. 1, item 1 of the Law on Local Government is cited
as the legal basis for this stance. Although we consider this interpretation
of the law incorrect (see below), it is a valuable insight enabling us to un-
derstand that some of the local government civil servants employed in
M/C administrations consider that it is their job to prepare, or essentially
decide upon administrative appeals against their own decisions. The first
of the two remaining answers indicates that this occurs due to the fact that
the civil servants that rendered the decision in the first-instance adminis-
trative proceedings are better acquainted with the facts of the case and that,
accordingly, they should prepare appellate decision as well. The other re-
maining response suggests that members of M/C councils are of the opin-
ion that other authorities of the local government should prepare everything
for them and warn them of any potential illegality in their decisions.

Finally, the addressees showed noteworthy interest in providing
suggestions that might resolve, or at least ameliorate the problem. Almost
half of them (41 out 96) gave an answer to this question. The given re-
sponses could be classified into several groups.

The first group of answers (21 addressees) indicates that the capac-
ities of M/C councils should be elevated either through the legal prescrip-
tion that the secretary of the M/C council has to be a lawyer or via the en-
gagement of additional legal staff that would aid them in their work.

The other, more peculiar group of responses (8 addressees) pro-
poses that lawyers or persons otherwise competent for various fields
within the competence of M/C councils should be elected to be members
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of M/C councils. These responses vary from those only recommending
this as a good practice, and those suggesting that it should be legally pre-
scribed that a certain number of members of M/C councils must be law-
yers, to those advocating for the solution that only lawyers could be eligi-
ble to become members thereof.

The third group of answers (9 addressees) proposes the establish-
ment of appellate commissions or other expert bodies that would act as
second-instance authorities instead of M/C councils, either under their
auspices or as separate authorities. As a role model, they see the appellate
commission of the (state) Government (Milovanovic, 2020, p. 220). It is
emphasised that the members of these appellate commissions of expert
bodies should be paid for their service, given that such bodies exist or did
exist in some LGUs, but did not function adequately because their mem-
bers were not paid.

The remaining three answers suggest an increase in the quality and
quantity of professional training, designating the heads of the M/C admin-
istrations as the second-instance authority (their subordinate civil servants
would probably decide in the first-instance proceedings), and one of the
addressees is of the opinion that this practice is actually good.

DISCUSSION
Findings

After presenting the results of the research, we can verify the valid-
ity of the posed hypotheses.

The first hypothesis was that local government civil servants work-
ing in municipal or city administrations are sometimes requested to pre-
pare draft decisions on administrative appeals against their own decisions
in the place of municipal and city councils, as their hierarchal superiors in
these administrative legal matters. This hypothesis was confirmed. In all
the LGUs taken together, this occurs in 63.54% of the cases. Moreover,
the intensity of the problem is high. In almost three out of every four cas-
es (74.92%), M/C administrations encounter this setback. As an addition-
al confirmation, one can see that this issue appears in every group of
LGUs we examined separately.

It is important here to tackle one thing we encountered in the ques-
tionnaire. This is the stance that this type of behaviour of M/C councils is
in accordance with the law. Namely, some of the addressees of the ques-
tionnaire indicated that this is obligatory for the M/C administrations pur-
suant to Art. 52, para. 1, item 1 of the Law on Local Government. This
provision states the following: “Municipal administration [it applies also
to city administrations]: 1) prepares drafts of the regulations and other
acts rendered by the municipal assembly, president of the municipality
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and municipal council; (...).” The wording of the provision, indeed, can
lead to the wrong impression that the duty of M/C administrations is to
prepare draft appellate decisions for M/C councils. However, a systemic
interpretation of the law reveals that one would be wrong in coming to
such a conclusion. The Law on General Administrative Procedure (Offi-
cial Gazette of the Republic of Serbia, no. 18/2017, 95/2018 and 2/2023)
is the law governing decision-making processes in administrative pro-
ceedings. In Art. 40, para. 1, item 5, it explicitly prescribes that the au-
thorised official (persons conducting and/or deciding in an administrative
case) has to be exempted if they took part in the first-instance proceed-
ings. This valid even in situations in which a person advanced to the sec-
ond-instance authority after making an appealed first-instance decision. In
other words, even if someone rendered a first-instance in administrative
proceedings while s/he was employed in the M/C administration and was
afterwards elected to the M/C council, such a person would have to be
exempted from deciding on the administrative appeal against his/her own
decision, even more so if that person is not even a member of the M/C
council, which is the case we are analysing in this paper.

The second hypothesis was also confirmed. Namely, the main rea-
son for the occurrence of this problem is the lack of capacities of the mu-
nicipal or city council to successfully perform this work. More than two
thirds of the addressees stated that the problem was caused by the lack of
professional knowledge. To this number, we should add those who listed
the political nature of the M/C councils (as was explained, this reason was
intentionally inserted as euphemism for the lack of professional knowledge)
and their overload as the causes of the issue. These reasons also demonstrate
the lack of capacities to perform their appellate jurisdiction. Also, five out of
12 of the addressees who listed other reasons for the occurrence of the
problem actually referred to the lack of professional knowledge and/or
political nature of the M/C councils. Taken all together, this would mean that
92.55% of the addressees are of the opinion that the root of the problem lies
with the fact that M/C councils lack capacities (in particular, human
resources) to cope with their role of appellate administrative authorities.

This hypothesis was further confirmed by the proposals of ad-
dressees for remedying the problem. Almost all of the suggestions (38 out
of 41) recommend an increase of the professional capacities of M/C
councils via the engagement of lawyers and/or other professionals to as-
sist them in their work. This recommendation has various forms — that
M/C councils’ secretaries should be lawyers, that special legal services
should be attached to them, that appellate commissions or other expert
bodies should be formed or even that all or some of the members of the
M/C councils should be lawyers. Nevertheless, their common thread is
the increase of professional capacities through the engagement of lawyers
and/or other experts in the work of M/C councils.
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The third hypothesis was almost completely rejected. Smaller mu-
nicipalities (around 10,000 residents) had approximately the same per-
centage of instances in which the problem occurred (68.42%) as those
with around 30,000 residents (65%), and those with around and above
50,000 residents (62.5%). Minor discrepancies are in the range of statisti-
cal error (x3%).

A somewhat more sensible difference in the occurrence of the is-
sue exists if cities and municipalities (as a whole) are compared. In the
cities, the issue was reported in 57.14% of instances, while this percent-
age was 65.33% in the municipalities. That still cannot be regarded as
confirmation of the hypothesis, given the previously provided data for
different categories of municipalities. Availing the reason behind this dis-
crepancy between the cities and the municipalities could be one of the
recommendations for future research. A potential explanation for this,
which would have to be verified, is that cities, as regional economic, po-
litical and cultural centres, have better chances in drawing lawyers and
other qualified professionals to their administrations and councils.

There is another recommendation for the further research of this
topic. It could be the case that a difference with regard to the frequency of
occurrence of the problem exists between economically developed and
underdeveloped LGU (Serbia has five categories of LGU depending on
their level of economic development, from developed to devastated, Mi-
lovanovic, 2020, p. 207). Specifically, this differentiation might be more
important than differentiation on the basis of the size of the population.
This is due to the fact that small LGU that are near larger city centres
could more easily find necessary professionals to employ. The less eco-
nomically developed LGU would, prima facie, have less chances to at-
tract experts and, thus, a greater likelihood of encountering the problem.

Potential Solutions

The analysis of potential solutions to the problem should start from
the suggestions of the addressees. The first one was to attach secretaries
or other staff to M/C councils that would have the necessary knowledge
to deal with the administrative appeals. The second was to have members
of M/C councils which are lawyers or otherwise have the needed expertise
to handle the administrative appeals themselves. The third proposition was
to create appellate commissions or other expert bodies, either for all or only
certain fields, which would decide on the administrative appeals.

The second proposal should be dismissed due to the fact that that it
would not only be extremely difficult to achieve in practice but it would
also affect the democratic legitimacy of local representatives. M/C coun-
cils are elected by M/C assemblies, which are elected by the citizens.
Their role is mainly political and they need not be experts, but they need
to (or least should) be supported by the local population. Their counter-
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part on the central state level is the (state) Government and, like the Gov-
ernment, they should be the bearers of the executive power on the basis of
their democratic legitimacy derived from universal suffrage.

While being sound, the first and the third proposal fall short of be-
ing more than empty desires. As one of the addressees commented in the
end of his questionnaire, even if there were sufficient financial resources
for this, finding adequate personnel in every LGU seems unachievable
(municipalities especially suffer from the lack of capacities, Djordjevic,
2019, p. 720). The heads of M/C administrations are usually the only em-
ployees that must be lawyers (graduated jurists). Due to uneven regional
development in Serbia (Stankovi¢, Radenkovi¢-Joci¢, 2017, p. 458), find-
ing more lawyers and other experts could be unattainable for many of
those LGU already suffering from this problem.

Nevertheless, the third proposal — the creation of appellate com-
missions or similar professional bodies that would take over the role of the
second-instance administrative authorities in LGU could be a solution with
one addition. Those LGU facing the problem of finding lawyers and other
adequate staff, and especially small, underdeveloped municipalities, could
jointly form appellate commissions (Milovanovic, 2020, p. 220). This would
increase their chances of overcoming this obstacle, and it would also
contribute to the harmonisation of the case law (Ibid). Moreover, the Law on
Local Government (Arts. 88-88d) provides the legal basis for the creation of
such joint appellate commissions, or the transfer of these authorisations
(deciding on administrative appeals) from one LGU to another.

Ultimately, a potential solution would be to abandon administra-
tive appeals to M/C councils altogether. They could be replaced by re-
monstrative legal remedy, i.e., the M/C administration could decide on
the matter once again upon the parties’ requests (whatever they would be
called — objections, internal appeals, etc.). This happens in practice any-
way, so it would not change the outcome. It could only reduce the work-
load of the M/C councils and expose the true decision-maker. Another
option would be to abandon a remedy of any kind if it is not efficient.
This would, as least, save the involved parties’ time. They would be able
to challenge the decisions of M/C administrations directly before the
Administrative Court. Both of these options would, however, require em-
pirical research and confirmation that legal remedies within LGU are not
efficient in the sense of ending the dispute between the parties and the lo-
cal government authorities. This is another area for future research. It
would require examining how many administrative appeals are submitted
to M/C councils, how many of them are accepted and how many appel-
lants later do not initiate a judicial review procedure. Otherwise, without
such empirical confirmation, one would risk an increase of the already
large backlog of the Administrative Court, and the further prolongation of
the dispute settlement resolution process.
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CONCLUSION

The authors conducted this empirical research to examine whether
M/C administrations, as the first-instance authorities in administrative
proceedings, are requested to prepare decisions on administrative appeals
against their own decisions in the stead of actually competent second-
instance authorities — M/C councils.

Three hypotheses were formulated — (a) that this problem occurs in
practice, (b) that its cause is the lack of capacities of the M/C councils
necessary for acting as second-instance, appellate administrative authori-
ties, and (c) that the smaller the LGU is, the more often it encounters this
problem.

In order to test the hypotheses, the authors prepared a questionnaire
and distributed it to the heads of M/C administrations. The sample was rep-
resentative. The results confirmed the first two hypotheses. The problem
does exist and its root is the lack of capacities of M/C councils to decide
upon administrative appeals. The lack of capacities encompassed predomi-
nantly the lack of professional expertise and, to a lesser extent, it was a re-
sult of work overload. The third hypothesis was rejected. The problem ap-
peared almost equally in all municipalities, no matter the size of their popu-
lation. A certain, more sensible difference has been noticed when cities, as
the larger LGU, were compared to municipalities, as the smaller LGU.
This, still, did not amount to the confirmation of the third hypothesis.

A potential solution to the problem would be the establishment of
appellate commissions, which would be professional, not political author-
ities, and which would take over decision making in the second-instance
administrative proceedings. This proposal was found in a number of ques-
tionnaires. The authors added that, in those LGUs, especially the smaller
and less economically developed municipalities, where it is difficult to at-
tract and retain qualified lawyers and other professionals, appellate com-
missions could be formed on a level of several LGUs. Existing legislation
provides a legal basis for this.

Space for further research exists. It would be interesting to analyse
why cities are less exposed to this issue. In addition, one could examine
whether the frequency of the occurrence of the problem depends on the level
of the economic development of an LGU. Lastly, the (non-)efficiency of the
administrative appeal submitted to an M/C council could be studied. It
would be considered efficient if it prevents a sufficient number of
appellants from proceeding with the judicial review procedure.
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CUMYJIMPAHA KAJIBEHA 3AIITUTA
Y OKBUPY CPIICKE JIOKAJIHE CAMOYIIPABE

Byk Iyuuh, loopocas Munoanosunh
Vuusep3ure y beorpany, [Ipasuu ¢paxynrer, beorpan, Cpouja

Pe3ume

AyTOpH Cy CIIPOBEJH EMITHPHjCKO HCTPAKHUBAIHE KAKO O MCIUTAIM 1a JIH Ce OJT
maﬂCKHX/OHmTHHCKHX ymnpaBa, Kao MNPBOCTEIIEHUX OpraHa y YIPaBHOM IIOCTYIIKY,
3axTeBa Jla YMECTO 3aMCTa HaJJIC)KHHX, APYTOCTEIICHHX OpraHa — rpaJCKUX/OMIITHH-
ckux Beha, npunpeme ozuIyKe 0 *kajdaMa y yIpaBHOM HOCTYIIKY POTHB CONCTBEHHX
peurema. [Topex opraHu3aloHNX, HaBE/IeHa M0jaBa CTBapa U MpaBHE mpobiieMe, jep
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Ce CHMYJHpa MOCTOjare NCTHHCKE MPaBHE 3alLTUTE O[] CTPaHE BHILET, HEMPUCTPAc-
HOT' opraHa ympase. Llusb ucTpaxuBama OO je MOTBphuBame (HE)IOCTOjara OBOT
npobiemMa, T BEroBa yuecTalocT, Y3pOlH U MOTEHIMjalHa pelle, 3a clay4aj Aa ce
HEroBO MOCTOjambe oKaxke. McTpakuBame je CIpOBEJCHO CIamkeM YIMTHHKA Havel-
HHUIIMA ¥ 3aMEHHUIMMa HadeJHHKa OIITHHCKHX, TPAACKUX W yNpaBa I'PaJICKHX OIl-
IITHHA. YTIUTHHK CE CacTOjao O IeT 3aTBOPEHHX U jeHOT OTBOPEHOT NHTama. YIHUT-
HUK je TIOITyaBaH Ha HHTEPHETY, a yIeCHHIMMa aHkeTe je o0e30ehena mormyna ano-
HUMHOCT. Y30paK je HajBepoBaTHHje (aHOHIMHOCT ydeCHHKa He oMoryhasa IOTIIyHO
MPEL3HO YTBphUBame BEeIWYMHE y30pKa) 0OyXBaTHO BUILE OJ MOJOBHHE CBUX je/U-
HUIA JIOKaHe camoymnpase y CpOuju, mITo ra YuHH pernpe3eHTaTHBHUM. CKOpO ABe
Tpehune ydecHuka (64%) je mOTBpAMIO MOCTOjamke mpobiaema. Kao rmaBHu pasmosn
3a mojaBy mpoOyieMa HaBoOJE ce HelocTaTak mpodecHoHaTHOr 3Hama (56%), moyu-
tHuka npupona (19%) n npeontepehenocr (11%) onmrrHckux/rpagcku Beha. [lakie,
KJbYYHH HaJla3d UCTPAKHBaKa Cy Ja MPOOJeM IMOCTOjH, Jia je IMUPOKO PachpocTpa-
BEH U J]a TPOMCTHYE M3 HEJOCTAaTKa KalaluTeTa TPajCKUX/ONIITHHCKUX Beha, kao
HPETEeNKHO MONUTHYKMX OpraHa, Jja ce Hoce ca oBoM HaiexHomhy. HegocraTak ka-
ManuTeTa MPEeTeKHO 00yXBaTa HEJOCTaTaK MPOQPECHOHAHOT 3Halka, a y Mamkb0j] MEPH
je pesyntar npeontepehema, TO jecT, 00uMa mocna. AyTopH €y y paay IMOCTaBIIN TPH
xumote3e. [IpBa xumorese je na mpoOiieM IMOCTOjU, TO jeCT, Ja €€ OJ ONIITHH-
CKHX/TPaJICKUX yIpaBa 3axTeBa Ja IMpHIIpeMe HaIPT OJUTyKa O jkalibama Ha COIICTBEHa
okajsibeHa pellerha, yMecTo 3alpaBo HA/UISKHUX OpTraHa — ONITHHCKUX/TPAICKUX Be-
ha. OBa xwurore3a je MOTBphjeHa O CTpaHe CKOpO ABe TpehnHe y4YecHHKa aHKETe.
Jpyra xumnoTesa, Aa je TIaBHU pa3ior 3a MojaBy mpobieMa HeIOCTaTaK KamaluTeTa
ommTHHCKUX/Tpaackux Beha, Takohe je morBphena. Tpeha xumoresa Ouna je na yue-
CTaJIOCT MOjaBe MpobieMa 3aBUCH Ol BEIMYHHE jeUMHHUIE JOKaIHe camoympase. Ha-
BelleHa XxumoTe3a Huje morBpheHa. Kao moTeHnmjanHo pememe mpobiema, ayTopu
NpeUIaXy OCHHUBame KaJOCHUX KOMHCHja 32 TEPUTOPH]Y jefHE WIM BHIIE jeJUHHULA
JIOKaJIHEe CaMOYIIpaBe.



