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Abstract

Artificial intelligence has been attracting the attention of legal experts since its
commercialisation began. As Al (Artificial Intelligence) systems have a huge impact
on society as a whole and alter the functioning of nearly all types of relationships, the
need for legal regulation has emerged. Although some countries and international
organisations have already made a step forward in this regard, certain components of
artificial intelligence remain difficult to integrate into the legal system. The algorithm
is such a component. Algorithms appear in various forms and differ depending on the
systems that apply them. This fact makes their regulation even more difficult. Their
use today is widespread in decision-making processes, and as such, they have a
significant impact on individuals and society as a whole. This paper addresses the
issue of the influence of national regulations and measures in this area on international
trade flows.

Key words: Artificial Intelligence, Algorithm, Forced Disclosure of Source Code,
Free Trade Agreements.

AJITOPUTAM U N3BOPHU KO/l - IPABHU U3A30BHU
MEBYHAPOJHE TPTOBUHE

Ancrpakrt

Ox MOMeHTa Kafia je KpeHyJIa FheHa KOMEpIIHjalTi3aliija, BeIITauka HHTEINT eHIIH-
ja TpHBIaYM MaXmy NpaBHUKA. Kako cucTeMH BeIITaykKe WHTENUTEHILHMje yTUUYy Ha
LIEIOKYITHO JIPYLITBO M MeHajy Ha4MH (QYHKIMOHKCAmha CKOPO CBHUX OJHOCA, MOjaBH-
Ja ce notpeda Ja ce OHM IpaBHO peryiuiry. HMako cy nojeaune 3emsbe u MehyHapon-
He opraHu3anyje Beh y4nHHIEe HCKOPAK y TOM IOTJIeAy, MOjelMHe KOMIOHEHTE Belll-
TauKe MHTEJIUTCHITHjE U JJaJbe Cy TeIIKO YKIOIUBUBE y MPAaBHU CUCTEM. YTIPaBo je ai-
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TOpPHUTaM TaKBa KOMIIOHEHTAa. ANTOPUTMH C€ TI0jaBJbYjy y Pa3iHMYUTHM BHIOBHUMA U
pa3imKyjy ce o] CHCTeMa JI0 CHCTeMa KOjU MX NpHUMeRYyjy. Ta YnmbeHHIIa joI BHIIe
OTeXaBa BUXOBO peryimcame. tbuxosa mpuMeHa JaHac je MHMPOKO 3aCTyIIbeHA TIPH-
JUKOM JOHOUIeHa OJUTyKa, W Kao TaKBH MMajy BENIMKH YTHIQ] Ha IOjeAWHIA U
JPYIITBO y LeNHHH. Paj ce 0aBu mutameM yTullaja HALIMOHAIHUX PEeryJiaTHBa M Mepa
13 oBe 00JacTH Ha Mel)yHapOoaHE TPrOBUHCKE TOKOBE.

Kibyune peun: Bemrauka MHTeNIMreHIHja, alrOpUTaM, IPHHYTHO OTKPHBAkE
M3BOPHOT KOZIa, CIIOpa3syMu O CJI000IHOj TPrOBHHH.

INTRODUCTION

Artificial intelligence represents one of the innovations that, by its
very existence, changes all aspects of social life. It has the power to modi-
fy and accelerate existing social and legal relations, as well as to shape
and create new ones. The development of artificial intelligence is closely
connected to the development of computer science and robotics. We are
witnessing an increased use of smart robots and machines, self-driving
(autonomous) vehicles, and unmanned aerial vehicles (drones). A signifi-
cant application also requires a significant legal response, in order to ena-
ble a safe and secure application of artificial intelligence. The European
Union is leading the way in this regard, but individual countries are not
lagging behind either.

Artificial intelligence systems operate and function based on algo-
rithms. For a set of input data, there must be an algorithm for the artificial
intelligence to solve the given problem. In addition to the fact that artifi-
cial intelligence is widely used today, algorithms remain a kind of mys-
tery. One of the more prominent dilemmas is how self-learning technolo-
gy makes decisions and solves assigned tasks, and to what extent humans
can control this process. Consequently, the risk of negative consequences
for individuals, society, and the legal system is high.

Considering the fact that machine learning aims to improve the al-
gorithm and the performance of Al systems through interaction and ac-
cess to large amounts of data, it is clear why we understand less about
how algorithms function. Therefore, the existence of regulation that pro-
vides security and reliability to stakeholders is extremely important. As
the international community became aware of this fact, some countries
began to act proactively to pass their own regulations related to the source
code and algorithm. However, excessive regulation could affect access to
the markets of these countries, thereby creating a trade barrier. This paper
will address the impact of national measures and regulations in this area
on international trade flows.
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THE ALGORITHM AS A COMPONENT
OF ARTIFICIAL INTELLIGENCE

Algorithms are not a new phenomenon. They have been the most
important part of any software for decades. Broadly speaking, algorithms
can be specified as sets of predefined moves that process input data to
produce output. This definition suggests that every part of a software is
compounded of algorithms. This conceptual definition is both overly
broad and overly narrow because viewing algorithms solely as computer
code does not capture their full scope or complexity (Ebers, 2019, p. 41).
According to this, no conclusions can be drawn about the legal and social
implications of algorithms and source code. These phenomena cannot be
isolated from the legal, political, and economic conditions in which they
are developed and used.

The Concept of Machine Learning Algorithm

Artificial intelligence has long been described as a new digital
technology that changes most legal relationships, particularly commercial
relations. It is debatable whether the term ‘new’ truly applies, as it was
first conceptualised in the 1950s (Delipetrev et al., 2020, p. 4). The pro-
cess of creating artificial intelligence must have included the following
stages: first, understanding the principles; then, using human intelligence
to design a system based on those principles; and, finally, building a sys-
tem according to that design (Spector, 2006, p. 1251). However, today,
when artificial intelligence systems are in widespread use, fundamental
questions and dilemmas are again relevant. How does one define artificial
intelligence and what are its basic principles?

There are numerous definitions that attempt to clarify the essential
characteristics and components of this phenomenon. Originally, the term
artificial intelligence was defined as human intelligence manifested
through machines (Helm et al., 2020, p. 69). This definition, in a simple
and general way, points to the purpose of the existence and operation of
this technology, which is the imitation of human intelligence. However,
such a conceptual definition does not tell us anything about the elements
that make artificial intelligence different from other advanced technologies.

The European Commission defines artificial intelligence as a set of
technologies that combine data, algorithms, and computing power, which
actually represents hardware capability (EC, 2020). In Article 3 (1) of the
EU Al Act, artificial intelligence systems are defined. According to the
European Commission, artificial intelligence systems are software devel-
oped using specific techniques and approaches (e.g., machine learning,
statistical methods, symbolic reasoning and expert systems) and, for a
given set of human objectives, they can generate outputs such as deci-
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sions, recommendations, or predictions that influence the environment
with which the systems interact (EU 2024/1689).

The general definition of an algorithm is a step-by-step process or
technique for solving a mathematical problem in a limited number of
steps, typically involving the repeated execution of specific operations.' It
is a set of mathematical instructions or rules, which, particularly when
provided to a computer, help in finding the solution to a given problem.?

Machine learning, which is considered a subset of artificial intelli-
gence, refers to the learning of systems based on experience. It is used to
teach machines how to process data more efficiently (Mahesh, 2020, p.
381). Artificial intelligence systems have the ability to learn and improve
their analyses using algorithms. These algorithms use large sets of input
and output data to recognise patterns and to train, in this way, the ma-
chine to make autonomous decisions or recommendations. After a suffi-
cient number of repetitions and modifications of the algorithm, the ma-
chine becomes capable of taking an input and predicting the output. The
results are compared to a set of known outcomes to evaluate the algo-
rithm’s accuracy, after which the algorithm is iteratively modified to im-
prove its ability to predict future results (Helm et al., 2020, p. 70). Before
machine learning algorithms are applied, raw data must be pre-processed
using filtering algorithms (such as those for feature extraction and dimen-
sionality reduction) (Haddadin & Knobbe, 2020, p. 21).

The Algorithm and Decision-making

Machine learning algorithms today play a crucial role in automated
decision-making. They are used for profiling individuals and making de-
cisions based on those profiles (Sancho, 2020, p. 136). To understand
how an algorithm functions in decision-making, it is necessary to high-
light the differences between the terms automated processing, profiling,
and automated decision-making. These are distinct legal classifications
and categories.

Processing is a broad and inclusive term, referring to any action or
series of operations performed on personal data or data sets, regardless of
whether automated methods and tools are used. Therefore, the basic in-
puts are personal data. The term ‘automated’ is generally used to describe
the processing of information in a systematic, non-manual manner (San-
cho, 2020, p. 138).

! Merriam-Webster.com, ‘Algorithm’, available at: https://www.merriam-webster.com/
dictionary/algorithm, accessed: 14.10.2024.

2 Cambridge Dictionary.org, >Algorithm’, available at: https:/dictionary.cambridge.org/
dictionary/english/algorithm, accessed: 14.10.2024.
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Profiling is considered a preceding step that enables automated de-
cision-making (Raji¢ Cali¢ & Tosi¢, 2023, p. 574). According to the EU
rules contained in the GDPR, profiling refers to any type of automated
processing of personal data that is used to evaluate specific aspects of an
individual, particularly to analyse or predict things like their work per-
formance, financial situation, health, preferences, interests, reliability, be-
haviour, location, or movement (EU 2016/679). Profiling can be an ex-
tremely useful practice in the domain of efficient use of time and re-
sources by public and private entities. With this technology, they can per-
sonalise their products and services and make optimal decisions more ef-
fectively. However, profiling can also have negative effects, such as dis-
crimination and impact on consumers or service users. Therefore, legal
mechanisms have been developed to neutralise these undesirable phe-
nomena. The presented legal framework, established by GDPR, reflects
the European Union’s commitment to adapt its legal system to modern
challenges and address contemporary issues in data protection.

In the available literature, three phases of processing are mentioned:
data collection, data analysis and application (Sancho, 2020, p. 139).

The first phase is characterised by the collection of personal data by
the controller from various sources. At this point, it is important to clarify
the terms controller and data subject. The data subject is the person to whom
the data relates, while the controller is the entity that determines the purpos-
es and methods of personal data processing (EC 95/46). Data collection can
be direct or indirect. Direct collection involves gathering data directly from
the data subject. Indirect collection involves gathering personal data from
other sources. This is most often done via the internet, mobile devices, and
various applications, as well as through artificial intelligence systems inte-
grated into household appliances, clothing, or vehicles.

The next phase is the analysis of the collected data. Computer hard-
ware stores, links, and analyses large volumes of data in order to generate
new information. The method by which new information is derived depends
on the algorithm used. Machine learning algorithms are used to create pro-
files of individuals by analysing large datasets and the connections between
those data.

In the final phase — the application phase — controllers implement
the outcomes of automated processing, including profiling, and use these
results to make decisions (e.g., issuing ratings, determining recommenda-
tions, or predicting trends). At this stage, there is a possibility that the
controller directly applies the algorithm’s output, or that a human - such
as an analyst - makes the final decision.

Based on the above, we can conclude that automated decision-
making is essentially the application of algorithms to make various types
of decisions, whether those decisions require human intervention to be
made or are made independently by the algorithm. Automated decision-
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making systems use complex mathematical algorithms to identify rela-
tionships within big datasets and, using this information, detect relevant
trends and patterns (Waldman, 2019, p. 616). Profiling and automated de-
cision-making also have negative implications for society. These primari-
ly include discrimination, threats to privacy, the lack of objectivity when an
individual is viewed as a member of a group, and to whom a decision is ap-
plied based on the probability assessment of the entire group (Héanold,
2018, pp. 129-132). Therefore, the presence of regulation and legal norms
is crucial to neutralise these negative effects and create a favourable envi-
ronment for the further development of advanced technologies.

LEGALLY SIGNIFICANT CHARACTERISTICS OF ALGORITHMS

Large amounts of collected data, which are somewhat chaotic and
unstructured, are processed and systematised by algorithms, thereby in-
teracting with their environment. Through this interaction, they make predic-
tions and draw certain conclusions and decisions. This is why artificial intel-
ligence systems can learn from their previous interactions and actions, al-
lowing artificial intelligence to be both self-sustaining and self-improving
(Haddadin & Knobbe, 2020, p. 16). In this section, we will present certain
characteristics of algorithms, which are significant for the position and
treatment of algorithms in the context of international trade law.

Data as the Foundation

In international trade law, data is often defined as information in
digital form. Information is, in fact, data that has been presented in a
meaningful or useful way. The existing literature typically distinguishes
between data, which refers to raw facts, and information, which is data
that has been processed, structured, and organised (Soprana, 2022, p. 48).

Big datasets form the foundation of algorithms. Algorithms are
provided with data. With increased access to various types of personal
and other data, algorithms can be more easily tested and improved
(Aaronson & Leblond, 2018, p. 247). The expansion of artificial intelli-
gence systems is primarily based on the availability of large amounts of
data. In the past, easily accessible microprocessors and sophisticated al-
gorithms played a significant role, but today, the focus is on the different
types of data. The more data available to a learning algorithm, the more it
can learn. Therefore, for the accuracy of output data (predictions, conclu-
sions, decisions), the quantity of data used for training the algorithm is of
crucial importance, rather than the type and characteristics of the algo-
rithm itself. This is also the reason why many global struggles are centred
on these data resources (Ebers, 2019, p. 62). Today, the most successful
entities in the global market are the ones with the largest amount of data,
on the basis of which they train their algorithms.
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As we live in the era of data, which is all around us and easily ac-
cessible, it has become a key resource driving innovation across all fields
and economic growth. However, the increasing reliance on algorithms
and artificial intelligence in various sectors raises significant concerns re-
garding privacy and data protection. The modern regulatory framework
focuses on issues such as cross-border data flows, consent and transpar-
ency in data processing, compliance, and the effectiveness of existing da-
ta protection regulations. One of the main challenges in data protection
and privacy is the proliferation of cross-border data flows, where data
travels across national borders for processing, storage, or analysis. In the
context of artificial intelligence, cross-border data flows are widespread,
as these advanced systems often require access to big datasets from vari-
ous sources in order to train algorithms and make decisions. However, the
free flow of data across borders raises concerns regarding data sovereign-
ty, jurisdictional conflicts in case of disputes, and the risk of unauthorised
access or misuse of personal information (Igbinenikaro & Adewusi, 2024,
p. 495).

Based on the above, the importance of cross-border data flows and
preventing discriminatory measures, such as data localisation require-
ments, is rightly emphasised. Data localisation measures are among the
most common regulatory tools used to block or hinder the free cross-
border data flow. Any barrier to the free flow of data negatively affects
the market and competition, and consumers bear the ultimate cost. The
legal framework of international trade should aim to counter such dis-
criminatory barriers by protecting data flows, with reasonable safeguards in
the form of personal data protection (Mitchell & Mishra, 2017, p. 1112).

At this point, it is important to note that promoting transparency
and accountability in data processing practices is desirable. This would
allow for the responsible use of artificial intelligence and ensure that, in
the context of international trade, individuals’ rights to data protection are
fully respected (Khan, 2024, p. 112). The issue of transparency regarding
how machine learning algorithms function is not straightforward. We
cannot explain how an algorithm works if we do not know how it was
trained. Most often, the only ones who can answer this question and ex-
plain how algorithms process data are the engineers who designed them.
However, even this is not always possible, as certain scientific questions
remain open—such as how deep artificial neural networks function. Ad-
ditionally, even if algorithms could be explained, the explanation would
most likely not be useful or understandable to those who are not engi-
neers. On top of this, there are also challenges in the legal domain, in-
cluding significant resistance from companies to disclose how their algo-
rithms work due to the protection of business secrets and intellectual
property rights (Battaglini & Rasmussen, 2019, p. 339).
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Causality and Correlation

Most data collection methods depend on identifying correlations
within a dataset. Getting valid results depends on correlation. Instead of
looking for causality between relevant parameters, advanced algorithms
are used to detect patterns and statistical correlations. Leveraging correla-
tions, when statistical analysis indicates a significant relationship between
factors, provides clear benefits in terms of speed and cost-efficiency.
However, there is a danger that the result will be undesirable when corre-
lation is increasingly seen as a sufficient basis for directing actions with-
out first establishing causality between the data points.

Data analysis, actions, and far-reaching decisions based solely on
correlations in probabilities can be seriously compromised by errors.
First, relying on correlations without exploring causal effects carries the
risk of making incorrect or contradictory decisions. The existence of a
correlation in big datasets tells us nothing about which correlations are
meaningful and which are not. If a strong statistical correlation is proven,
it still does not speak about an individual within a certain group. The sta-
tistical correlation is relevant and refers to the entire group. Absolute reli-
ance on correlation can lead to decisions or conclusions that are unjust for
the individual. Identifying causality among data points in big datasets can
be crucial for improving the quality of decisions, predictions, and conclu-
sions (Ebers, 2019, p. 45).

As the available literature points out, it has recently been proven
that, with the increase in the amount of data, the number of correlations
that are not relevant and objective also increases. Distinguishing between
relevant correlations and those that have no legal or social significance is
becoming increasingly challenging (Zenil, 2017, p. 16). In the era of complex
algorithms and big data, it is essential to develop the ability of those who
analyse correlations in order to recognise causality and interpret the resulting
outputs in accordance with the overall social environment.

Autonomy

The OECD Expert Group on Artificial Intelligence defines Al sys-
tems as machines capable of making predictions, recommendations, or
decisions that affect real or virtual environments. These systems are guid-
ed by human-defined objectives and are designed to function with vary-
ing degrees of autonomy (OECD, 2019, p. 15). From this definition, we
can see that this technology functions, to some extent, independently of
the human factor that defined the input data. In the field of artificial intel-
ligence, the term ‘autonomy’ is typically used to describe the ability of a
machine to operate independently of human guidance. Algorithm auton-
omy is the feature that most worries scientists in the field of artificial in-
telligence. When these machines are described as autonomous, it means
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they can independently determine the appropriate course of action in var-
ious situations, without human input (Totschnig, 2020, p. 2474).

This characteristic of artificial intelligence is probably one of the
greatest challenges for humanity. Systems that learn by themselves are
not explicitly programmed. Instead, they are trained through millions of
input parameters, allowing the systems to evolve by learning from experi-
ence. The increased use of artificial intelligence systems and algorithms
presents significant challenges for legal frameworks. One of the key is-
sues is the institute of responsibility for possible damage. When a system
operates with a certain degree of autonomy, it becomes difficult to clearly
assign responsibility for its actions—whether that responsibility lies with
the developer, the service provider, or the seller (Ebers, 2019, p. 47).

Autonomy means that algorithms can behave in unpredictable
ways, as they may arrive at solutions that humans may not have consid-
ered or have dismissed, realising there are better options. This becomes
especially significant when Al systems cause harm to individuals. The
situation is further complicated when the artificial intelligence system
learns not only during the initial phase in which it is created, but also after
it is released to the market. Al systems have this ability to learn through-
out their existence. In such cases, even the most careful designers and de-
velopers will not be able to control or predict how the algorithm will be-
have in its environment.

For all these reasons, self-learning systems with a high degree of
autonomy present a major challenge for legal systems (Ebers, 2019, p. 47).

The autonomous actions of artificial intelligence systems are not
limited to their physical interaction with the world. As an increasing
number of commercial and governmental activities take place in cyber-
space, vast amounts of routine tasks can be performed without human in-
volvement. A growing number of decisions is now being made by algo-
rithms, which either make final decisions or provide decision proposals
that are later subject to approval by the person nominally responsible for
the decision (Chesterman, 2020, p. 239). In this way, the decision-making
process by the authorised person becomes faster and more productive.

In addition to efficiency, automated processing can help ensure
consistency and predictability. In some situations, algorithms are pre-
ferred to avoid the arbitrariness that often characterises human decision-
making—due to carelessness, corruption, or other inherent human limita-
tions. At the same time, shifting responsibility for decisions to machines
introduces other problems, such as the possibility of discrimination or de-
cisions that fall outside the current social and political context. It seems
that relying solely on the actions of the machine and the algorithm is not
enough to make the right decisions. This raises the dilemma of whether
there are certain decisions that should not be made entirely by machines
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(Chesterman, 2020, p. 241). This raises many new social issues that
should be analysed specifically from a legal perspective.

THE DISCLOSURE OF SOURCE CODE —
BETWEEN PROTECTION AND TRADE LIBERALISATION

Source code refers to the set of instructions written by program-
mers to direct a machine to carry out a specific task. The source code is
typically written in a text file and is human-readable. The source code is
written in one of the programming languages. It utilises programming
languages such as Python, Java, R, or C++ (Dorobantu et al., 2021, p.
107). This section will analyse the impact of national regulations concern-
ing source code on international trade and the position of source code in
preferential trade agreements, which are significant sources of interna-
tional trade law.

Forced Disclosure of Source Code as a Measure
to Protect the National Market

As the role of algorithms in the trade of goods and services in-
creases, so does the number of national measures and policies related to
their functioning and the execution of code. While the motivations of
governments are primarily security-oriented, these measures can signifi-
cantly impact the trade of products and services that rely on artificial in-
telligence. Mandatory source code disclosure measures act as trade re-
strictions. Several countries have already implemented laws that mandate
access to, disclosure of, or transfer of source code as a requirement for
market access. Source code creators use programming languages to trans-
late the algorithm into source code, thus instructing the machine to per-
form a specific task. The core value of any Al system is the algorithm. In
this context, mandatory disclosure of source code can be equated to a re-
quirement for programmers to disclose the instructions included in the al-
gorithm. Thus, the economic motive for creating these advanced systems
can be lost. These elements are currently protected only as trade secrets
(Soprana, 2022, p. 86).

Russia and China are among the first countries to adopt laws in this
area. These countries are the first to implement mandatory requirements
for the disclosure, granting access to, or transfer source code as a condi-
tion for market access. China passed the Cyber Security Law in 2017,
which mandates that companies reveal proprietary formulas or designs in
order to gain approval from regulatory authorities, putting them in a chal-
lenging and difficult situation. Companies must choose between the entic-
ing opportunity to access the Chinese market and protecting their intellec-
tual property from potential misuse (Cybersecurity Law of China, 2017).
Similarly, companies that wish to operate in Russia must comply with
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stringent requirements to share algorithms and source code with public
authorities. Failure to do so will prevent them from offering their services
in the country, in line with Federal Law No. 374 of 2016, which amends
the Federal Law on Combating Terrorism and certain legislative acts of
the Russian Federation related to the implementation of additional measures
to counter terrorism and protect public safety (Soprana, 2022, p. 87).

Governments are motivated by various reasons to mandate the
transfer, access, or disclosure of source code. Primarily, these can include
legitimate political reasons to ensure the high quality of digital products
and services, prevent the abuse of the dominant position, preserve market
competition, ensure compliance with tax obligations, and cyber security.
National laws may also require access to source code to increase trans-
parency and provide mechanisms to protect national security as a whole.
In addition to political reasons, governments may have protectionist mo-
tives. Through mandatory disclosure of source code, countries may seek
to protect domestic companies and favour them over foreign ones. In such
cases, these measures are discriminatory and clearly represent non-tariff
trade barriers. Requirements for the disclosure of source code could be
used to prevent foreign companies from exporting their products and ser-
vices to the territory of the country enforcing such measures. The afore-
mentioned requirements have a negative impact on market conditions.
They could restrict trade to the extent that it affects the core interests of
companies, which, by entering those markets, would risk losing the ex-
clusive right to their algorithms and codes (Soprana, 2022, p. 88).

Provisions on Source Code in Certain Trade Agreements

In the absence of a universal agreement regulating the issue of in-
ternational trade in goods and services supported by artificial intelligence,
the subjects of international trade law have resorted to regulation within
free trade agreements. Few of these agreements address artificial intelli-
gence or its specific components. Below are those that include source
code provisions.

More recent trade agreements include specific provisions concern-
ing source code. The provisions of these agreements prohibit govern-
ments and their agencies from requiring the transfer or access to the
source code of software owned by the other party. This is very important
from the aspect of competition protection. The above mentioned general
prohibition against public authorities demanding the transfer or access to
source code is of significant importance. On the one hand, it promotes in-
ternational trade by guaranteeing to code creators that their code will not
be disclosed or transferred. On the other hand, even when exceptions ex-
ist, it restricts governments and their agencies from inspecting the source
code (Dorobantu et al., 2021, p. 106). It is also desirable for trade agree-
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ments to foresee exceptions that reflect real needs and contribute to more
secure international trade flows.

The USMCA Agreement (The United States-Mexico-Canada
Agreement) contains a specific chapter titled Digital Trade. Article 19.1
defines an algorithm as a sequence of steps taken to solve a problem or
achieve a result. Article 19.12 establishes a ban on data localisation,
clearly promoting the fundamental rule of the free flow of information
and thus supporting the development of algorithms. Article 19.11 states
that the parties may implement measures that deviate from the free flow
of data if required to pursue a legitimate public policy goal, as long as
there is no unjustified or arbitrary discrimination or hidden trade re-
strictions. Data transfer restrictions cannot be more restrictive than neces-
sary to achieve a legitimate objective. Article 19.16(1) states that neither
party may require the transfer of or access to the source code of software
owned by the other party, nor the algorithm expressed in that source code,
as a condition for importing, distributing, selling, or using that software,
or products containing that software, within its territory. Article 19.16(2)
states that this article does not exclude the possibility that the regulatory
body or the judicial authority of one party requires the person of the other
party to save and make available the source code of the software, or the
algorithm expressed in that source code, to the regulatory body for a spe-
cific investigation, inspection, law enforcement or legal proceedings, with
protection against unauthorised disclosure (USMCA Agreement, 2020).

The United States—Japan Digital Trade Agreement, which was
signed in 2019 and entered into force in 2020, in Article 17 similarly de-
termines the protection of source code.

The European Union and Japan signed an agreement on economic
partnership, which in the section F contains provisions related to electron-
ic commerce. Article 8.73(1) addresses the issue of voluntary transfer of
source code. A party may not require the transfer or access to the source
code of software owned by a person from the other party. Nothing in this
paragraph prevents the transfer or grant of access to source code in com-
mercial contracts, or the voluntary transfer or grant of access to source
code, for example, in the context of public procurement. Article 8.83 re-
fers to the free flow of data. The parties have agreed that, within three
years from this agreement’s entry into force, they will reassess the need to
include a provision on the free flow of data in this agreement (EU-Japan
EP Agreement, 2019).

Provisions on source code present challenges for protecting the
public interest, not only because of their content but also because of the
possible ways in which they are formulated. The way in which key termi-
nology is used and the logic behind the provisions directly impact legal
certainty and the scope of protection, both for national markets and for
global flows of international trade (Nikaj et al., 2024, p. 16).
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CONCLUSION

Algorithms and source code are key components of artificial intel-
ligence. The source code, written in a programming language, instructs
the machine on what tasks to perform and how to execute them. Provi-
sions related to these categories remain relatively limited in number.
These provisions can be found in the national legislation of certain coun-
tries as well as in more recent free trade agreements. From the point of
view of individual countries, the existence of legislation that will require
a forced disclosure of source code is a way to instil security in domestic
entities and to not lose a comparative advantage in their own market.
From the perspective of international trade, such provisions act as trade
barriers that complicate commerce and threaten healthy competition.
Consequently, trade agreements aim to maintain a balance by promoting
the prohibition of forced source code disclosure, with certain exceptions
for the protection of the public interest of states. It is essential to analyse
how legal regulations follow the rapid development of artificial intelli-
gence and the ubiquitous presence of algorithms, and to develop an ap-
propriate system of regulations that will properly respond to the afore-
mentioned phenomena.
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AJI'OPUTAM U U3BOPHHU KO/l - ITPABHU U3A30BHU
MEBYHAPOJHE TPTOBUHE

Py:xuua Ilerposuh, Tamapa Musienkosuh-Kepkosuh,
Jparana PanenxoBuh- Jouuh
Yuusepsurer y Humry, Exonomckn ¢akynrer, Hum, Cpouja

Pe3ume

Opn cBOT HACTaHKa, BEIITauyKa MHTEIUICHIINja OKyIMpa Naxmy HayyHuka. [Tapanen-
HO Cca ’beHHM pa3BojeM, pa3BHjaia ce u MelyHapogHa TproBuHa. TokoBH pode, ycriyra n
KaruTaja JoOHIH Cy HOBY qUMeH3Hjy. Pa3MeHa caja ykibydyje pasMeHy POU3BOAA KO-
ju'y ceOH caaprke BEIITAYKy HHTEIUTCHIH]Y, B YCIIyTa KOje TPYKajy CHCTEMH BEIITAuKe
UHTENUreHnyje. JeaHa o Tpu TpajJiBHEe KOMIIOHEHTE BEIITaduKe MHTEIUICHIH]e jecTe
anroputaM. [leduHucan kao cKyn yHarpen npeasuheHHx Kopaka Kako Ou ce JIOLUIo 10
pesyinrara Ha 6a3u ozpe)eHHX yJIa3HUX BEIMYMHA, IPEACTaB/ba CBOJEBPCHY EHHUIMY 3a
NpaBHy HayKy. [ako je mocapamima peryiiaTiBa M3 OBe 00JNAcTH CKPOMHA, MO3UTUBHU
MMITYJICH Cy TPUCYTHHU. Y JOHOIICHY MPBUX HOPMH KOje Ce THUUY I0JaTaKa, BEIITauKe
UHTEIUTeHIIMje W aIrOpHTMa CBAaKako Inpeqmadn EBporicka ynuja. OHO mTO je 3Ha-
YajHo, ca acreKTa npaBa MeljyHapoHe TProBHHE, jeCTe YHECHHIA J1a Ce TIOCICABHX Io-
IIFHA 3aKJby4Yyje cBe Belin Opoj criopasyma o cio00IHOj TPTOBHHH KOjH CaJipkKe ToceOHe
onpende koje ce Thay ainropurama. OBe openode Hanase ce y ASNOBHMa CrIopa3yMa Koju
Ce O/IHOCE Ha PeryJIMcarme JUruTajiHe TpropuHe. [lopesn Tora mTo cy nojenuHe Ap)xaBe
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MPOTEKIMOHUCTHYKA HACTPOjeHe MpeMa CBOM TP)KHIITY, HABEICHHU CIIOPa3yMH Ce 3aa-
XKy 3a c1000JaH MPEKOrPaHUYHH TOK TOJaTaKka U HEYTpaIuCamhe HeraTuBHUX edekara
NPHHYAHOT OTKPHBaba H3BOPHOT KOZIa Kao yCIIoBa 3a MPHUCTYI TPXKHUIITY. O H3y3eTHOT
je 3Hauaja moctuhu GanaHc u3Mmely nuOepanM3anyje U NPOTEKIUOHH3MA Y KOHTEKCTY
OTKpHBama 1 IpeHoca n3BopHor koja. Ocraje HaM Jla aHaIM3UpaMo kako he ce peryna-
THBA U3 OBE 00JIACTH pa3BHjaTH M HA KOju he HAYMH TO YTUIATH HAa Mel)yHapomHy Tpro-
BHHY poOOM H ycllyrama.



