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Abstract

After a long history of worldwide negative experiences in the process of resource
extraction, one of the important challenges that remains is the (un-)ethical behaviour of the
rich and powerful actors. The issue of power and its malicious use prevails in the basis of
the problem. This paper considers the issue of ethics in contemporary mining operations
and its direct impact on the respect and abuse of human rights. Although the last decades
have experienced the rise of hard and soft law regulating mining operations, practice shows
that there are still cases of abuse of basic human rights, especially by multinational
companies. This research aims to: (1) emphasise that, despite the development of
democracy, legal provisions and other instruments of control, the negative legacy of
mining impacts on populations and environment still occurs around the globe, especially in
developing countries; (2) be a reminder of the most important instruments that can support
ethical behaviour during mining operations; and (3) propose future steps for a more
successful mitigation of negative effects.
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KOHTPOJIMCAILE BOI'ATUX U MORHHUX: YJIOT'A
HOPMATHUBA O JbYACKHUM IIPABUMA Y PYJAPCTBY

Arncrpakr

Hakon nyre ncroprje HeraTUBHHMX HCKYCTaBa y HPOLECY eKCIUIoaTalyje MPHPOIHHUX
pecypca IHUpoM CBeTa, jeiaH 0] 3HaYajHIX W3a30Ba KOjH MPEOCTaje jecTe (He-)ETUIKO T0-
Hamame Oorathx u MONHMX akTepa. Y OCHOBH MpoOieMa mpeoBnabyje murame Mohu n
IbCHE 3JI0HaMepHe yrotpebe. Pan pasmarpa muTame €TUKE y CaBPEMEHHM PYIapCKHM
AKTHBHOCTHMA W FeH JIMPEKTaH yTHIIA] Ha MOLITOBAMBE U KPIICHE JbY/ICKHX Mpasa. Mako
je mocneqmuxX IeleHuja A0IUI0 4O Pa3Boja YBPCTOr M MEKOT 3aKOHOJABCTBA KOje pe-
ryJuiIe pyJapcke akTHBHOCTH, MpakKca MoKasyje Ja M Jajbe MMa CilydyajeBa 3J0yIo-
Tpebe OCHOBHHUX JbYJCKUX IpaBa, MOCEOHO O/ CTpaHEe MYJTHHALMOHATHUX KOMIIaHU-
ja. OcHOBHH IIMJb MCTpaxkuBama je: (1) ;a Harnacu /a ce yIpKoc pa3Bojy JeMOKpa-
THje, 3aKOHCKUX OAPea0H U APYrMX UHCTPyMeHaTa KOHTpPOJIe HeraTuBHO Hacnehe yTuia-
ja pyznapcTBa Ha CTAaHOBHHIITBO M KHBOTHY CPEIMHY M Jiajb€ jaBjba LIMPOM CBETa, MO-
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ceOHO y 3eMJbaMa y pas3Bojy; (2) a MOACeTH Ha HajBaKHHMjE MHCTPYMEHTE KOjU MOTY Ja
HOJIPKe €THYKO MOHAIIAmhe TOKOM OJIBHjarba PyJapCKUX pasioBa; U (3) 1a IMpeuIoKH HeKe
Oymyhe kopake 3a yCHeIIHHje yOnakaBambe HeraTHBHUX edexara.
KibyuHe peun: pynapcTBo, Jby/ICKa IIPaBa, 3aKOHOAABCTBO, €THKA,

JIPYILITBEHA OATOBOPHOCT.

INTRODUCTION:
THE HUMAN RIGHTS CHALLENGE TO MINING

Human rights can be used as “ethical yardstick” for measuring
government's treatment of its people (Heard, 1997:3). In that sense, it
seems that many governments often behave ‘immorally’ and this ‘dark
side’, according to Mitchell and McCormick (1988:476), knows no
boundaries — weather geographical, political or economic. It appears that
in the era of globalisation governments are even more unable to protect
human rights, particularly economic and social ones (Gill, 1996 in Evans,
2005:107). The abstract right of an individual brought provisions for
equality and upholds the belief that humans are the ultimate and sole pur-
pose of the legal system (Dimovski, 2021). However, as Amnesty interna-
tional (2024) reported, during the 2023 in at least 19 countries there have
been serious human rights violations connected with mining - including
killings, forced evictions, excessive use of force, child labour, forced la-
bour, arresting, environmental degradation, lawsuits for environmental
criticism, SLAPPs (Strategic lawsuit against public participation), and es-
pecially related to vulnerable indigenous peoples by malnutrition, health
risk due to contamination, shootings, arresting, violence and sexual vio-
lence. In the last two decades, the most shocking was when a wave of
violent wildcat miners’ strikes in South Africa that started in platinum
mine in August 2012, spread to coal and other sectors, and culminated
with the Marikana massacre when state police killed 34 workers
(Chinguno, 2012). By implying that South African society has not made such
a long step forward since the Apartheid time — as mine workers are still being
underpaid, living in poor housing conditions and segregated (Chinguno,
2012; Idemudia et. al., 2022), this reminds us how history of capital
accumulation based on violence repeats. But spread of neoliberal approach to
economic management (in this case ‘Afro-neoliberalism’) is not the only
reason for the lack of improvement in human right conditions around the
globe; though it changes over the time in different areas. Selya (2012) sums
up the other reasons to: simplistic definition of democracy and doubts if it
can ensure human rights, emergence of authoritarian capitalism, globalisation
and efficiency, non adherence/abuse of signed human rights conventions and
treaties, corruption and institutional constraints in newly established
democracies, and use of paramilitary forces in civil conflicts.
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The enrichment of mining companies at the expense of local resi-
dents continues, and the trend of ’the rich get richer, the poor get poorer’
is becoming even more evident in the period of the global crisis in vast
majority of countries (Koechlin, 2012; Torres, 2012). It seems those
companies gladly tend to follow M. Friedman’s much criticized idea
(from 1950s) that “there is one and only one social responsibility of busi-
ness — ... to increase its profits”, who argues that corporate social respon-
sibility is “a fundamentally subversive doctrine” (1982:133 [1962]).
Many international mining corporations, as well as government or nation-
ally owned mining companies, often follow Friedman’s pattern - they be-
have selfishly and arrogantly with regard to the needs and aspirations of
domicile population by plundering the area’s mineral reserves, operating
without licences and leaving only devastation and misery in their wake.
Especially in less-developed countries overwhelmed with problems of cor-
ruption, human rights violations, legislation disrespect etc., these “profit-
oriented giants* tend to ignore or bypass laws, human rights and any other
obstacle that gets in their way. And though human rights legal provisions
have been developed to “empower to the powerless”, they inevitably ended
up supporting the powerful, as Moyn (2010: 227) points out.

Though we, according to historian Samuel Moyn (2010:1), associ-
ate the phrase ‘human rights’ with “a familiar set of indispensable liberal
freedoms, and sometimes more expansive principles of social protection”,
it is an ufopian program, almost “a form of religion” as Heard (1997:3)
sees it. That “implies an agenda for improving the world, and bringing
about a new one in which the dignity of each individual will enjoy secure
international protection” (Moyn, 2010:1). Understanding of the sanctity
of human life and scope of the basic rights and freedoms to which all hu-
mans are entitled has significantly changed throughout history. While de-
velopment of modern sense of human rights goes back to the era of re-
naissance humanism in the Early Modern period in Europe, the greatest de-
velopment in this field occurred during the 20" century. However, apart
from significant development of national and international human rights
legislation especially after World War 11 (according to Moyn, 2010, both
legislation frame, scope and awareness of human rights issues have grown
steadily since the 1970s), as well as in scientific and expert communities
widely acknowledged viewpoint on necessity of good cooperation of min-
ing companies with (especially local) population (in order to gain “social
licence to operate” - SLO), many companies today still tend to ignore or
undermine human rights issues and problems of weak institutions.

Human rights protection is posing a huge challenge to mining in-
dustry, both in the past and today. Abuse of some of the basic human rights
during mining activities mainly happens when enterprises tend to save money
and time, so they deliberately avoid implementation of binding international
and national provisions. That is made possible by a number of factors, viz.
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weak national/regional public institutions, weak measures for law
implementation and law enforcement, high level of corruption, political
instability, etc. Especially the disregard of local circumstances and needs of
local/regional community has been widely practiced, paralleling poor public
participation, manipulation, political corruption, neglecting of stakeholders
and shareholders, etc. The intention of this contribution is to present a brief
review of some key aspects by focusing on more recent trends and still open
issues regarding mining and human rights protection.

ADOPTING A HUMAN RIGHTS APPROACH TO MINING

Rapid development in the field of human rights (HR) at interna-
tional level refers especially to the adoption of the United Nations (UN)
Universal Declaration of Human Rights (UDHR) in 1948 that was signed
and ratified by overwhelming majority of countries. Although UDHR has
never been legally binding, it is considered as the most important docu-
ment in the area of human rights in the last century and it has inspired
creation of a rich body of legally binding international human rights trea-
ties and conventions - both global (as International Covenant on Civil and
Political Rights and International Covenant on Economic, Social and Cul-
tural Rights) and regional (African Charter on Human and Peoples’
Rights, American Convention on Human Rights; European Convention
on Human Rights, etc.). As for the non-binding declarations, which have
usually been understood a soft laws, here the most important are: Declara-
tion on the Right to Development, Universal Declaration on Cultural Di-
versity, Declaration on the Rights of Indigenous Peoples, etc. The majori-
ty of UN member states have incorporated initial principles from UDHR
in their national legislations. Subsequently, the scope of human rights has
been extended to other rights, viz. women’s and children’s rights, cultur-
al, environmental, indigenous peoples rights, etc.

The international reception of UDHR and other HR treaties has
varied across the global regions. The countries of Asia-Pacific region
have ratified only some of the core international HR documents, making
this region the only global macro-region without any regional human
rights mechanism introduced so far. The USA represents a specific case
in this respect, as it has been insisting on the promotion of human rights
around the world, on the one hand, but at the same time has not ratified
many soft and hard international human rights documents (relating to civ-
il and political rights, children, women, workers, people with disabilities,
torture, forced evictions, etc.), on the other (Marici¢ and Oranje, 2025).

In the debates, the issue of direct versus indirect implementability
of international norms has been especially disputed. Many researches
(Keith, 1999; Cole, 2012) concluded that being a party to international
HR convention or treaty does not imply there will be an observable direct
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impact. Some explanations would be that impacts are indirect and hard to
measure (Keith, 1999), or that good human rights practice was a cause for
treaty ratification, and sometimes countries ratify HR treaties without will
or capacity to implement them (Cole, 2012). The evaluation conducted by
Cole (2012) for the period 1981-2007 concludes that in the long run there
are certain positive effects, but they do not always depend on ratification.

Empirical evidence revealed that in the so called “first” develop-
ment phase — “minerals-dominant phase” (Spooner, 1981) profit (for sov-
ereign, state, region or company) was the only imperative, while all nega-
tive impacts of mining activities as land devastation, population reloca-
tion, forest cutting or river pollution were considered as irrelevant (minor)
consequences of development aimed at the higher productivity (i.e. earn-
ings) in the shortest possible time. After the exhaustion of resources and
mine closure, what was left was degraded landscape (with destructed ag-
ricultural and forest areas) and hordes of poor and unemployed that often
migrated to the suburbia of large cities or to new mines. Positive effects
of mining are mostly local and regional, but sometimes short-term (only
during mining operations), and can include: employment of local work-
force, development of support services and complementary industry,
boost of local food production, construction of support infrastructure, etc.
Another momentum is also of interest here, especially when referring to
the Third World countries, as the division on rich North and poor South
in this case can be better expressed trough the metaphor of “Legal North-
West versus Corrupted South—East”. Namely, powerful multinational en-
terprises (MNESs) in mining sector attempted mere use of developing na-
tions and their conflicts between the workers and management (Pring,
2009), and some of the worst conflicts were supported by national securi-
ty forces (MMSD, 2002). Majority of positive effects were reduced: all
profit went to foreign capital, infrastructure was specialised and oriented
outward, connection with other activities was reduced and a minor part of
produced resources was used in domestic industry (Grunwald, 1964; in
Spooner, 1981:17), which gave small contribution to local development
and prosperity. Resentment with this dependency, neo-colonialism and
external control sometimes escalated to violent riots (Spooner, 1981)!, as
in the mentioned Marikana case.

! Riots sometimes represented much more — miners’ rebellion in 1854 (the Eureka
Rebellion) against the British colonial government in Australia grew into "the beginning
of democracy" on the continent. More recently, protest in Estonia in 1987 against new
phosphate mines (the Phosphate War) led to dissolution of the Soviet Union.
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Typically, in many developing countries the MNEs try to make
deals in the first place with local elites, often corrupted, along with the
widespread jobbery in the public sector. Extensive mineral extraction can
be the most profitable economic sector, so these companies represent the
only option for many developing nations. This fits well with the widely
practiced attitude of the MNEs whose headquarters are based in the most
developed countries: they spread their operations over multiple jurisdic-
tions and create legal separation between the group headquarter and
“daughter” companies to avoid possible lawsuits in case of violating local
social, technical and environmental norms, which are in most cases infe-
rior to those in developed countries. That has been made possible by a
mere fact that under-investment in environmental and societal protection
in developing countries has rarely been severely sanctioned. However,
several developed countries provide extraterritorial application of their
national laws allowing foreign citizens to bring enterprises or individuals
to court for human rights abuses committed abroad. The most well-known
instrument is the U.S. Alien Tort Statute (ATS) which allows foreign na-
tionals to bring the U.S. and foreign corporations to U.S. courts for hu-
man rights abuses committed, aided or abetted in a foreign country
(Bellinger, 2009). Its scope has been narrowed in recent years, when in
the 2013 case Kiobel v. Royal Dutch Petroleum the Court ruled that the
ATS generally does not apply to actions that occur outside of the U.S. un-
less there is a significant connection to the U.S. (Ku, 2013). Similarly, the
Dutch Civil Code in Netherlands created landmark in corporate environ-
mental responsibility by recently (in 2021, after 15 years) enabling victo-
ry for Niger Delta farmers who sued Shell Niger and its parent company
Royal Dutch Shell for environmental damage (Ngwakwe, 2021). Enabled
by the English Common Law rules, human rights litigation against multi-
nationals whose parent companies were domiciled in England started in
1994/95 (Meeran, 2021). The key sectors involved are mining and oil, lo-
cated mainly in African continent and followed with Latin America (for
analysis of UK cases see Meeran, 2021). One of the first cases was Lubbe
& Ors v Cape plc [2000] when 7,500 South African asbestos miners and
local residents who suffered from asbestos-related diseases sued the par-
ent company as the South African subsidiary had no money left. Nearly
1,000 of them died during the protracted dispute (1994-2000) (Meeran,
2021). In the European Union, the Brussels I Regulation (recast) provides
a general mandatory rule that defendants must be sued in the country in
which they are domiciled (Aristova, 2021). Canada stands out as home to
over 50% of mining MNEs that operate in countries with a weak rule of
law. According to Siggelkow (2023), although many Canadian mining
companies apply voluntary CSR, they have accounted for one-third of all
CSR violations in the mining sector in the first decade of 21st century.
Since then, the country adopted national CSR guidelines, and from 2014
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allows the hearings of human rights abuse cases in Canadian courts if the
host country cannot provide a fair trial. The cases as Choc v. Hudbay
Minerals (2010) which included allegations for gang rape of 11 women
during a forced eviction, shooting of a local activist and murder of com-
munity leader (Felix mine, Guatemala); and Araya v. Nevsun resources
(2014, 2020) when MNE used forced labor at the Bisha mine, operated in
partnership with the Eritrean government; affirmed that Canadian courts
can have jurisdiction over human rights abuse claims committed abroad
by Canadian corporations. Despite all efforts, the recent research (e.g.
Coumans, 2024; Siggelkow, 2023) highlights that there are still ongoing
widespread violence and human rights violations linked to the activities
of Canadian mining companies abroad.

Until recently, this malpractice of disrespecting legislation of the
host country has been supported (or at least overlooked) by some of the
international financial organisations. For example, it was only in 1994
when the World Bank introduced analysis of environmental aspects in its
own approval policy?. This played a significant role in helping govern-
ments reform their mining legislation (MMSD, 2012).

As one of competing land-use alternatives, mineral development
has often induced problems and disagreements on compensation, reset-
tlement, protected areas, tribal lands etc. (MMSD, 2002). In many parts
of the world, development of industry caused transformation in settlement
patterns. Mining entrepreneurs leased land, opened mines and built com-
munities in the existing suburbs or company towns, having a wide range
of quality: some were filthy and decrepit while others offered better living
conditions than some independent communities; some were opened and
others roughly repressive® (with attempts to regulate the conduct of its
residents), but all have been dominantly populated with mining workers
and their family members. At their peak, there were more than 2,500 sin-
gle-enterprise towns in USA. Up to 1920s more than 50% of miners in
USA lived in company towns (E&MJ, 2004). Over time period, some
mine towns became regular public cities as they grew, while others lost
all their economic potential with termination of mining operations and
transformed to ‘ghost towns’. Since development of fast transportation
forms, the specific local circumstances determine options for accommo-
dating workers by mining companies, which try to avoid costs where pos-
sible (cf. E&MJ, 2004:28-30): 1) Expanding the already existing settle-
ment is perhaps the cheapest option, economic linkages are maintained
but it raises a problem of “who pays the infrastructure needs?”’; 2) Build-

2 From 1947-94 the World Bank received about 6,000 loan applications from all over
the world, and not a single was refused (Roy, 2002).

3 Some mining companies owned homes, shops and boarding houses; for gaining
more profit they required employees to live and shop there (Emmons, 1990).
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ing a new ‘open’ public community, attract employees with families and
create strong economic connections, thus wondering “what will be once
mining ceases?”; 3) Building a ‘closed” company town with housing for
single male workers, providing only some short-term economic linkages
with existing communities; and 4) Operate on a DIDO (“drive in, drive
out”), FIFO (“fly in, fly out”) or more recent “fly over” camp arrange-
ments, all with minimal economic linkages. The latter alternative can be
very cost-effective for mining company - especially in isolated areas for
short-term projects (Storey, 2001), but induces several negative effects on
individuals and their families (Fruhen et al., 2023), and may stifle region-
al development by destructing local communities (cf. Morris, 2012).

Developed countries started and developing nations followed im-
plementation of diverse provisions and instruments for limiting negative ef-
fects of mining on environment, heritage, population health and wellbeing.
This includes different types of impact analysis and plans: environment im-
pact assessment - EIA, social impact assessment - SIA; conflict impact as-
sessment; strategic environmental assessment; environmental management
plan, community sustainable development plan, social impact management
plan, mine closure plan, etc. Governments of many developing countries do
not insist on their implementation due to corruption, bureaucracy, lack of
time or resources and other reasons. Several factors, including the devel-
opment of international law, spread of democratic principles and local pres-
sures - protests of threatened and neglected population, contributed to more
widespread application of regulations on protection of population and envi-
ronment in countries with weak regulatory systems.

Only from the 1990s there have occurred some major changes in
the policies of mining industry, national governments and civil society
(Pring, 2009). Among the factors which influenced this shift, the most
important include: raised awareness of stakeholders, development of mass
media and communication technologies, development of international soft
and hard human rights laws, pressures from civil society organisations,
promotion of voluntary activities (like corporate social responsibility -
CSR, code of conduct — CoC or social licence to operate - SLO), ‘green-
ing’ of international financial organisations, etc. World leading mining
companies started to support trend of strengthening national regulations
for protection of human rights, environment and heritage, finally under-
standing that actually helps them in the long term in increasing the value
for shareholders, attractiveness of host-country for investments and busi-
ness sustainability. This seems to have happened for the two main rea-
sons: first, at the international scene the interest for environment and hu-
man rights protection came to the fore, and second, previous mall practic-
es of MNEs regarding environmental aspects and human rights abuse res-
onated dysfunctionally for business itself and a number of mitigation
measures have been introduced subsequently.
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Some successful cases in recent decades reflect a growing trend of
holding multinational corporations accountable for human rights abuses
and environmental harm, even when these actions take place overseas.
However, their scope and application vary.

MINING AND HUMAN RIGHTS VIOLATIONS:
THE ONGOING PROBLEMS

There is no a comprehensive international human rights (HR) law
which directly regulates mining operations. As Pring (2009) points out,
HR laws indirectly support development of mining regulation by promot-
ing more strict national legislation or encouraging voluntary responsibili-
ties. According to UN Declaration on the Right to Development (1986)
"every human person and all peoples are entitled to participate in, con-
tribute to and enjoy economic, social, cultural and political development,
in which all human rights and fundamental freedoms can be fully real-
ised.” For a long period, a prevailing perception by governments and poli-
ticians was that people affected by mining and other development pro-
jects are a “necessary sacrifice” for the common good, as the positive as-
pects outweigh the negative ones. Change in the recent years, initiated by
international organisations, governments and public, puts more emphasis
on human rights and social justice. Increasing number of MNEs attempts
to act in accordance to stricter regulations, realising that positive image
and local community support are important in the long run. There are still
mining companies that continue to violate human rights and legal provi-
sions for quick profit, but it often leads to protests, negative image and
temporary or long-term blocking of mining operations. Socio-economic
and political human rights violation are still happening even in developed
democratic societies with the rule of law, committed by MNEs with
headquarters in the most developed countries.

Potential human rights violations can be: direct - when directly as-
sociated with mining activities, indirect — when generated by association
with mine operations, induced — when generated by the third parties due
to the mines operation, and cumulative - in case of many small mining
sites. In general, human rights could be violated in various phases of re-
source exploitation, and in different ways, so the key stages (Handelsman,
2002, modified and expended) where mining companies run up against
human rights issues include:

1. Exploration — involving restriction of access to land to local

population, expropriation with inadequate compensation;

2. Preparation — distortion of local economy, changes of property

prices, forced or involuntary resettlement, indigenous land right,
etc.
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Table 1. Possibilities of human rights violation due to mining operations

Human rights

Mining-caused violation

Right to life, liberty and
security of person;
ban on torture

Right to livelihood

(and continuous improvement
of living conditions)

Right to work

Right to own property

(and not to be arbitrarily
deprived of this property)
Right to have an adequate
standard of living

Right to clean and healthy
environment
(“intergenerational equity’)
Right to freedom of opinion
and expression; the right of
peaceful assembly and
association

Right to get education; the
right of equal access to
public services

Right to remedy

Right to participation

Rights of vulnerable groups

Rights of protection against
discrimination
Labour rights, ban on slavery

Right to fair compensation

Security forces or police move people forcibly, or
quell civil dissent against development projects
(harassments and threats, imprisoning and torture,
killings at mining protests, murders of activists).
Can be threatened by the loss of home and the means to
make a living (e.g. farming, hunting, trading) when
people are displaced or their environment has changed.
Difficulties to find a proper job due to restrictive
mono-functional economy; hard working conditions,
low/unequal wages, low-level health protection,
dismissing trade-union members; loss of job when
mining operations end.

Forced resettlement, homelessness, landlessness,
deagrarisation of countryside, land occupation.

Low wages, pauperisation, food insecurity,
homelessness.

Severe air/water/land pollution, noise, vibrations,
resource overuse, landscape degradation.

Violent destruction of protest camps, harassments of
activists against project by security forces or police.

Developing solely infrastructure and suprastructure
that serves mining.

Project-affected peoples need a quick and efficient
remedy that can halt on-going violations and prevent
future ones.

Disinforming or exclusion of stakeholders in all levels
and phases of decision making; disregard of
indigenous and tribal population; media control;
intimidation.

Particularly indigenous peoples, elderly and women
are more affected through impoverishment, lack of
benefit sharing, under-compensation for damages,
spiritual uncertainty, their culture and heritage
degradation.

Based on race, caste, national origin, age, gender —
lower wage, employment discrimination, etc.
Control of trade unions, forced labour, child labour,
discrimination in employment, unsafe and unhealthy
working conditions, etc.

Inadequate remuneration, expropriation and
resettlement problems.
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3. Operation — workers’ rights, local population increase, share of
economic rent, use of security forces, right on the clean envi-
ronment (land, air, water, landscape degradation, noise and vi-
brations, flora and fauna), health problems, non-resident work-
force pressure on local communities, etc.; and

4. Closure — distortion of local economy, employment problems,
social exclusion, spatial disintegration, environment degradation,
health problems, population decline (or even ‘ghost towns’).

The land right (especially for indigenous people who often lack le-
gal title to their lands, and thus are usually purposely not properly in-
formed) is one of crucial problems in all phases of mining operations, ac-
companied by numerous negative socio-economic impacts on local popu-
lation. Involuntary resettlement is a big issue that poses new challenges to
mining company and local government. It requires careful approach as,
according to Barrow (2000), relocatees will likely face unexpected chal-
lenges and most likely suffer from psychical trauma and a sense of lost.
Integrated land-use planning frameworks are important in balancing
competing interests of different levels (national vs. local) and different sectors
(mining vs. agriculture/tourism/nature protection/cultural heritage). There
must be a proper legislation framework to disable research and exploitation in
areas of special natural beauty, cultural and historical value, etc.

The term ‘human rights’ covers a wide range of topics. As mining
induces large changes in land use patterns and has diverse effects on daily
life of population on the local and regional level, area of human rights vi-
olations during mining activities is rather interdisciplinary. It spreads
from threatening the basic right to life, liberty and security; over rights to
have a proper standard of living (which includes right to work and to own
property), to freely express opinion, to get education; up to the vague
concept of right to clean and healthy environment (Table 1). Those viola-
tions may be direct, but can take forms of: assisting in violations, failing
to prevent them, remain silent about violations or operate in a state that
violates human rights (Deva, 2003).

HOW TO PROTECT HUMAN RIGHTS?
THE ROLE OF STATE AND A CRITICAL REFLECTION ON
CORPORATE HUMAN RIGHTS RESPONSIBILITY

There is a large number of implementation and enforcement mech-
anisms by UN (cf. charter-based; convention or treaty-based; contained in
UN specialised agencies) which tend to secure that governments are ful-
filling both negative and positive obligations. Task of establishing and
codifying human rights norms for companies has been partly taken over
by civil society organisations. They became an important force in moni-
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toring and promotion of human rights, having increasingly prominent role
in global governance (Krut, 1997). Multinational companies are especial-
ly under the focus of civil organisations as Human Rights Watch, Amnes-
ty International or Green Peace. Small local associations can become very
active and persuasive, but there is a need for more mechanisms for hold-
ing MNEs to account. There are important instruments as planning tools
(regional or local plans, mining projects), assessment tools (EIA, SIA
etc.), management tools, monitoring and evaluation (“control”) tools
which are mainly organised or implemented by governmental bodies and
supported by the national legislation. But development planners and other
experts sometimes tend to succumb under elitist tendencies, they “forget”
the significance of considering all human rights and putting them ahead to
short-term economic interests. That is why public information, consulta-
tion and participation in decision-making process is of crucial im-
portance, but not in traditionally understood way — as a narrowly defined
formal requirement to be fulfilled (Joyce & MacFarlane, 2001).

As there exists a legacy of mistrust in companies’ decision-making
processes, many companies tend to rebuild a good reputation, after ample
evidence that irresponsible behaviour can lead to conflict, delays or cost
for the project proponents. The gap between their rhetoric and reality is
rather big (cf. Handelsman, 2009:199), but many MNEs try to decrease it
by providing greater transparency and accountability, mainly by applica-
tion of voluntary measures as CoC, best practices and CSR, and thus try-
ing to earn a SLO — by convincing public and stakeholders that corpora-
tion will operate according to mutually accepted norms and values. And
when there is increasing competition for access to capital and resources,
companies get more responsive to pressures by public and shareholders
(in addition to instrumental threats and moral obligations). Attempts to
increase transparency of government revenues from resource extraction
and spend them to support economic and social goals were enabled
trough Extractive Industries Transparency Initiative (EITI). There are
many international initiatives and guidelines, as Global Reporting Initia-
tive (providing standards for CSR reporting), OECD MNE Guidelines for
responsible business conduct (2011), Voluntary Principles on Security
and Human Rights (initiative with representatives from three pillars: gov-
ernments, extractive companies and NGOs), World Bank Operational
Guidelines, International Labour Organisation Conventions and Guide-
lines, UN Global Compact, UNs Guiding Principles on Business and
Human Rights (1976, 2023 update; refer to duty of the state, corporations
responsibility and remedy), International Finance Corporation’s Perfor-
mance Standards, and others, that tend to further encourage MNEs to
support socio-economic and environmental progress and minimise ad-
verse impacts. Some are legally binding, but their implementation is cost-
ly and it is not always clear how much are they translated into the on-site
improvements.
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The expression of moral and ethical behaviour of a company to the
whole society in line with legal and regulatory norms has a long history.
Along with publication of Howard R. Bowen’s seminal book Social Re-
sponsibilities of the Businessman (1953) - the first comprehensive discus-
sion of business ethics and social responsibility, the idea of CSR gained
momentum with the expansion of large corporations. It was further de-
veloped especially by Edward Freeman’s Strategic Management: A
Stakeholder Approach and Archie B. Carroll's pyramid of CSR (1991,
2016). Carroll (1991) considers that ,,Corporate social responsibility en-
compasses the economic, legal, ethical, and discretionary (philanthropic)
expectations that society has of organizations at a given point in time”.
There are slightly different understandings of what a CSR concept should
encompass. One of the commonly cited is a definition by European
Commission (2001), that considers it “a concept whereby companies in-
tegrate social and environmental concerns in their business operations and
in their interaction with their stakeholders on a voluntary basis”. Dahlsrud
(2006) has, for example, identified and analysed 37 different definitions
of CSR, only to conclude that they are to a large extent congruent while
confusion arises from the social construction of CSR in a specific context.
According to Kurowski and Huk (2021) some developed countries (as
U.K., the EU countries, U.S.A.) stand out in promoting CSR in mining
industry. On the other side, especially countries of the Global South lag
behind significantly, owing to the absence of good governance and trans-
parency, with high corruption (Dobers & Halme, 2009; Wirba, 2024).
Clearly, mining companies do not carry out CSR programs out of altru-
ism, but their main driver is market demand (Jansen et al., 2024). It is al-
so not fully resolved to whom the company has responsibility: to share-
holders, to stakeholders or to the whole society (see Marrewijik, 2003 for
further discussion). Some researchers (Alcadipani & Oliveira Medeiros,
2020; Kemp and Owen, 2022) consider that a concept of corporate social
irresponsibility (CSiR/CSI) is much appropriate for analysing MNEs “un-
ethical and morally distasteful behaviour” (Ferry, 1962:6 in Alcadipani,
& Oliveira Medeiros, 2020) that results in harm to stakeholders and the
society. Kemp and Owen (2022) insist that predominantly normative ana-
lytic lens (i.e. CSR) are not suitable for examining the mining corpora-
tions’ propensity to act irresponsibly.

Many researchers have been trying to understand the relationship
between CSR and profitability (Falkenberg, Brunsel, 2011), but it is hard
to estimate when the CSR activity does not add value, as notion like repu-
tation is hard to measure. A question by Falkenberg and Brunszl (2011)
if CSR is “a strategic advantage or a strategic necessity” was probably
best explained by Gunningham et al. (2006) as “the interplay between so-
cial pressures and economic constraints”. It is hard to translate corpora-
tion policy to operation (Handelsman, 2009), and research by Prakash and
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Emelianova (2006) points out that, despite large financial investments in
using voluntary CoCs, mining industry has failed in gaining public credi-
bility. Compared to many existing tools for companies, there is still a lack
of tools and guidance for communities that could help them understand
their rights (Buxton, 2012).

It is important to stress the significance of good and meaningful
cooperation between all actors involved in or affected by mining activi-
ties, i.e. corporations, companies, government (national elites), local
community, civil society organisations, labour (local and regional), trade
unions and non-traditional investors (e.g. sovereign wealth funds, private
capital, hedge funds and real estate holdings, commodity traders, equip-
ment/infrastructure providers, institutional funds - pension, assurance,
etc.), where consultants and local institutions can play an important (me-
diating) role (Figure 1).

companies

il

non-traditional
trade unions investors

civil society
organisations

Figure 1. Cooperation of all actors involved or impacted by resource
extraction (source: author, redesigned using ChatGPT-40 by OpenAl)

MINING AND HUMAN RIGHTS:
BREAKING GROUND OR BREAKING BONES?

The long history of mining activities around the world is not very
bright regarding the human rights respect, as the state-owned, private or
multinational mining corporations (with connivance of relevant authori-
ties) were mainly profit oriented, while local populations suffering or
“sacrifice of a few for a common good” was a standard practice. The main
issue here is how to make MNEs follow the HR norms? Especially in the
case of overseas extractive practices in countries of the Global South.
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We have pointed at recent changes in understanding the im-
portance of respect for human rights during mining operations. Compa-
nies today are expected not just to respect, but to promote human rights.
There are considerable positive implications of newer, comprehensive
understanding of human rights for regional and local planning (and land
policy) and realisation of strategic mining projects in developed and de-
veloping nations. Power-issue is here of big relevance, and there is a need
to coordinate various other regulatory and control instruments and power-
actors as: legislation (from international to local level, including initia-
tives and guidelines), governing authorities on national, regional and local
level, experts, international organisations (as UN, OECD, IIED, etc.), civ-
il society organisations (as Amnesty International, but also local watch-
dogs). Close cooperation with mining companies is essential, and the pos-
itive perception (image) of corporate social responsibility should be used
in the best way to ensure just treatment of affected peoples/communities
and to prevent or at least minimise possible conflicts (if codes of conduct
are not meaningful and effective, they will be just a waste of money).

However, a pile of problems regarding resources overuse, poverty,
unemployment, homelessness, social exclusion, involuntary resettlement,
expropriation, corruption, local or national power politics, and bypassing
of stakeholder interests still remains, regardless of existing efforts on the
international and national scale. One may hardly fail to notice that devel-
opment of ‘human rights language’ has not been followed with corre-
sponding progress in ‘human rights practice’ in resource extraction indus-
try. There has been some progress in the last decades, mainly regarding
standards and best practice guidance but, according to Buxton (2012), the
major challenges are terms of reporting, capacity to implement and ensur-
ing consequences of non-compliance. The opinions on which approach is
better - CSR or CSI, i.e. supportive or critical, are different. Idemudia et
al. (2022) emphasize that literature on human rights abuses in Africa con-
centrates on incidents (CSI approach), while showing how MNEs address
their human rights obligations in practice would be better.

When severe human rights abuses still continue happen, including
murders of mining opponents organised by powerful MNEs from the
most developed countries, many times without being timely and properly
sanctioned (cf. Amnesty International, 2024; Human Rights Watch,
2024), we must go beyond the rhetoric and glib language of some compa-
nies’ reports and reassess their claims that last decade has brought a huge
progress. Long legacy of human rights violations shows that moral and
ethical norms are not on the agenda of majority MNEs. We miss broad
policy discussions and regulatory focus by governments in the Global
North on human rights abuses associated with large-scale industrial pro-
jects run by mining MNEs whose operations induce environmental and
social disruption, and whose security arrangements create armed conflict
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around their mines. In recent decades, there have been several successful
cases that demonstrate an increasing effort to hold MNEs accountable for
human rights violations and environmental damage abroad. Regrettably,
the extent and implementation of these efforts differ. We can agree with
Deva (2003) who claims that the main problem with existing international
mechanism is in its efficacy as it works only when companies want to
implement it, so therefore proposes inclusion of UN, World Trade Organ-
isation and International Criminal Court as main partners to enforce hu-
man rights obligations against MNEs. An international legally binding in-
strument to hold multinational companies from Global North accountable
for their social and environmental policies overseas would also be useful.

Instead of expecting positive change from mining companies, af-
fected communities and wider society should be proactive and decide what
they want to get from mining — while government has to assure those wish-
es and needs are being met. The main question: “How to put human rights
ahead to short-term economic interests?” can be partly solved with ‘less
talk and more action’ approach which can be provided by transformation of
the forementioned voluntary initiatives to mandatory with strong sanction-
ing mechanism for failing in compliance or implementation.
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KOHTPOJIMCAIBE BOI'ATUX U MORHHX: YJIOT' A
HOPMATUBA O JbYJACKHUM IIPABUMA Y PYJAPCTBY

Tamapa Mapuuuh
HuctutyT 32 apxutekTypy y ypoanusam Cpouje, beorpax, Cpouja

Pe3ume

HcTopujcku mocMarpaHo, yTHIA] PyAapcTBa Ha JIOKAJIHE 3ajeIHHIIE YecTo je Ono
mocMaTpaH Kao "moTpeOHa KpTBa'" 3a OIIITH Pa3Boj, alld je Y MOCIEABUX TOANHA 110~
jadaH (oxyc Ha JPYICKHM INpaBUMa U COLMjaiHO] nmpaBau. OCBPT Ha MPOLEC eKCIUIO-
aTalyje NMPUPOTHHMX pecypca yKasyje Ha MHOIITBO HETaTUBHUX HCKYCTaBa IIHPOM
CBETa, Ka/ia je ped O yrpoXkaBamy JbYJICKHX IIpaBa. JeiaH of 3Ha4YajHUX M3a30Ba ca
KOjiMa C€ M Jiajbe CyouaBaMo jecTe (HE)CTHYKO MOHAIIamke 00raTux U MONHUX aKTe-
pa, 4Mje MOoHalIake HAIIMOHAHO 3aKOHOAABCTBO YECTO HE yCIeBa Ja KOHTPOJHLIE Y
MOTIYHOCTH. Y TOM CMHUCIy UCTHYE C€ HeoCcTaTak MelyHapoaHo obaBe3yjyher 3ako-
HOJIaBHOT OKBHUTPA KOjH O JTUPEKTHO PETyJIHcao JbyJCKa MpaBa NP eKCIUIOATALUjH
HPHUPOJTHUX pecypca. Y OCHOBH OBOT Ipo0GJieMa JOMUHHpA MTUTalke MONH U BbeHe 3110~
HaMepHe ynoTtpeoe.

Pan je mocBehen pa3marpamy IHUTama €THKE Y MPOLECY CaBPEMEHUX PyJapCKuX
AKTHBHOCTH, U HEHOT JMPEKTHOT YTHIaja Ha MOIITOBAKE M KPLICHE JbYCKUX NpaBa.
IMocnenmux AeeHuja I0IuIo JO 3HATHOT MopacTa Kako YBPCTOT, TAKO U MEKOT 3aKO-
HOJIaBCTBA KOje PEryiuIle pyAapcke pajoBe Ha HALHOHAJIHOM M MelyHapOJHOM HH-
BOoy. Melhytum, mpakca mokasyje Aa Cy W Oajbe NMPHUCYTHHU CIIyYajeBH 3JI0YyMoTpede
OCHOBHHX JbYJICKHX paBa, MOCEOHO O/ CTpaHe MYJITHHALMOHATHIX KOMITaHH]a.

OCHOBHH IIWJb MCTpaXXWBamka je a: 1) Harimacu Ja ce, YIpKOC pa3Bojy JeMOKpa-
THje, 3aKOHCKUX OApen0H W JpYyrux HHCTpyMEHaTa KOHTpOJE, HETaTUBHO Haciehe
yTHI[aja pyIapCTBa HAa CTAHOBHHMILTBO M )KUBOTHY CPEIMHY U JJaJbe jaBJba IIHPOM CBE-
Ta, MOCEOHO y 3eMJbaMa y pa3Bojy; 2) MOJCETH Ha HajBaKHHje HHCTPYMEHTE KOjH MO-
Ty Jia TOJIp’Ke €THYKO MOHAIIabe TOKOM OJIBUjamba PYAAPCKUX pajioBa; U 3) mpeuioxke
Heky Oyayhu xopamu 3a ycrenmHmje yoiaxkaBame HeTaTUBHIX edekata.

HakoH KpaTKOT HCTOPHjCKOT OCBPTA Ha OJIHOC PYJapCKUX KOMIAHHja peMa JbyI-
CKHMM TpaBUMa, U HajBaXHHje CPOAHO MelyHapoaHO mpaBo, paja ce OaBU OCHOBHUM
nocrojehuM mpobieMuMa Kpliewa JbYACKHX MpaBa y pa3andyuTuM (aszama pas3Boja
pyAHMKA.

Jbyncka mpaBa MOTY OMTH yrpokeHa y pasiuuuTiUM (azama pyJapcKux aKTHBHO-
CTH — OJ] UCTPaXKUBaa, TIPUIIPEMe, paja, 0 3aTBapara pPyJIHHKa — KPO3 OrpaHUue-
Ba MPUCTYIa 3eMJBHINTY, IPUHYAHE UCENera, 3aral)ermba KUBOTHE CPEIHHE, KpIICHa
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paJHUYKUX MpaBa U COLUjaTHUX nocneauia. [IpaBa crapocenenauykor CTaHOBHHIITBA
Ha 3eMJBHUINTE U MPOOJIeMU HACWIIHUX Mpecesbeha U3Bajajy ce Kao MOCeOHO OCeTIhHU-
Ba MTUTambAa.

IIpeucnuryje ce Mo3UTHBHA NpaKca €KCTEPUTOPHUjalHE MPHMEHE HAIMOHATHOT
npaBa HeKHWX pa3BujeHHX apxasa (momyt CAJl, Xonannuje, Bennke Bpuranuje, wia-
Hune EBporicke YHuje), koja omoryhasa cTpaHuM ApskaBjbaHUMa 1a Ty)ke Ipenyseha
W TIojeinHIe 300T KpIiema JbYICKAX IpaBa MOYHEBEHHX y HHOCTpaHcTBY. OBO je
HapoOYUTO 3HAYAJHO Yy CIIydajeBUMa KaJla pyAapcKe MyJITHHAIIMOHATIHE KOMITaHH]€e, Of-
HOCHO BHX0Be hiepke dupme y 3emsbama ca ciaboM BIaJaBHHOM IpaBa oabHjajy aa
CHOCE OTOBOPHOCT.

Ha xpajy, pan ce 6aBu ynorom npxase U Mel)yHapoJHUX HHCTpyMEHATa y MpoIie-
Cy 3allTUTE JbYACKUX IIpaBa y PyIapCTBY M Pa3BOjy IPYIITBEHO OArOBOPHOT IOCIO-
Bama. J[p)xkaBe MMajy TJIaBHY OJTOBOPHOCT Yy 3alITHTH JbYACKHX IpaBa, i je yJora
IIUBIITHOT CEKTOPa M Mel)yHapoIHHX OpraHM3anyja cBe BakHHja y npahemy U mpomo-
IIMjU OATOBOPHOTI NOHAIIamka KOMIaHWja. MyJITHHAIIMOHAJIHE KOMIIaHHje cBe yenthe
ycBajajy IOOpOBOJPHE KOJEKCE IMOHAIIaka M CHPOBOAE NPUHIMIE KOPIOPATHBHE
npymtene oxrosopaoctu (KJO) xako Om mosehane TpaHCmapeHTHOCT W IOOmIIE
,JAPYIITBEHY JO3BOJIY 32 NOCIOBamE".

Wnak, pasznnka n3Mely peun U cTBapHHUX NOCTyIaKa KOMIAHHUja je YeCTO BEIINKA,
a y HeKHM 3emibaMa, roceOHo ['nmobannor Jyra, M3a30BH Kao KOpYIIHMja W JIOLIE
yIpaBjbamke y3 HU3aK HHUBO BJIAJaBHHE IpaBa OTEXaBajy NPHUMEHY IOOPHX IPAKCH.
TlocToju moTpeba 3a jaunM MeXaHW3MHMa KOHTPOJIE M 3aLITUTE IpaBa JIOKATHUX 3a-
jenHuIa, Kao u 3a 00JFOM CapaJmOM CBHX aKTepa — JApKaBe, KOMIIaHHUja, [IUBIIIHOT
JpYILITBA U JJOKAJTHOT CTAHOBHMINITBA.



