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Abstract

In the study the author observes and analyzes the current development of
competition policy in Serbia and gives recommendations for improvement of this policy.
Competition policy is seen in the narrow sense, and is concerned with the field of
protection and prevention of distortion of competition, or the field of restrictive
agreements, abuse of dominant position and control of concentrations. The aim of the
study is to provide guidelines for development of competition policy of Serbia. Progress
of competition policy is seen through improvements made in the area of competition law
and strengthening institutions that implement laws. The results of the competition policy
of Serbia are identified and analyzed through relevant international indicators and data
from domestic and foreign reports. The conclusion of the author seen in the study is that
the progress done in competition policy in Serbia is unsatisfactory and that this policy is
ineffective. The aforementioned imposes the need to improve the domestic competition
policy, which is the following: a change of focus and approach of competition policy;
redefining the key areas of distortion of competition in the law; strengthening law
enforcement institutions; and a better promotion of competition policy.

Key words: competition policy, competition law, the Commission for Protection
of Competition.

YHAINIPEBEBE NOJIMTUKE 3ALLITUTE
KOHKYPEHIIMJE ¥ PEITYBJIMIIU CPBUJU

AncTpakT

AyTop y paiy mocMaTpa M aHaNH3Mpa JOCAJAlIBH Pa3BOj MOJUTHUKE 3aILITHTE
koHKypeHnuje y CpOuju u naje mpenopyKy 3a yHarnpeheme oBe monuruke. [Tomurika
3aIITUTE KOHKYPEHIIUje MOCMaTpa ce y Y)KeM CMUCITY M THYe ce 00NacTH 3allTUTe U
CrpevaBama HapyllaBamba KOHKYPEHIHje, OAHOCHO 00JAaCTH PECTPUKTHBHHX CIIOpa-
3yMa, 310ynoTpebe JOMUHAHTHOT IOJI0Kaja ¥ KOHTpoJe KoHueHTpanuja. Llue pana
je naBame CMEpHHIA pa3Boja MOJUTHKE 3amTuTe KoHkypeHiuje Cpbuje. Hanpenak
HOJIUTHKE 3aIUTUTE KOHKYpPEHIIMje mocMaTpa ce Kpo3 yHampelema yuumeHa y oona-
CTH IIpaBa KOHKYpEHIIMje U jayarme MHCTHTYLHja KOje CIpPOBOJE 3aKoHe. Pesynrtatn
MOJNUTHKE 3aIlITHTe KOHKypeHnHje CpOuje HAeHTU(HKY]y ce U aHAIU3Upajy MOCpe-
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CTBOM peJIeBaHTHHUX MeljyHapoJHMX IOKa3zaTesba M MOAaTaka U3 JoMahux M CTpaHHX
M3BeIITaja. 3aKJby4yaK ayTopa y paay jecTe Aa je yUHIbeH HalpeAaK MOJUTHKA 3allTH-
Te KOoHKypeHuuje y CpOuju He3amoBoJbaBajyhu U Aa je oBa MOJUTUKA Hee(EeKTUBHA.
Peueno nmamehe notpeby ynampehema nomahe monuTHKE 3alITUTE KOHKYPEHIHjE, U
To cnenche: mpomeny (okyca M MPHUCTyIa MOJUTUKE 3AIUTHTE KOHKYPEHLH]jE; pene-
¢uHNCame KIbYIHHX 00JIaCTH HapyllaBama KOHKYpEHIHje y 3aKOHY; jadame MHCTH-
TyIHja 3a CIIPOBOlerse 3aKk0oHa U 60JbY ITPOMOIH]Y MONUTHKE 3aIITHTE KOHKYPEHIIHje.

Kiby4yne peun: monnTHKa 3alITHTE KOHKYpEHIH]e, paBo KOHKypeHIuje, Komucuja
3a 3aIITUTY KOHKYPEHIIHje.

INTRODUCTION

Competition policy is a set of economic policies aimed at enhancing
competition and the right of competition designed to prevent business
practices that distort competition (Penev, Marusi¢, Mencellari, Milovi¢,
Causevic, Hyseni, 2013, p. 14.). The main objective of competition policy
is to enable effective competition, which is a precondition for increasing
economic efficiency, economic growth and the growth of social welfare
(Stojanovi¢, Radivojevi¢, Stanisi¢, 2012, p. 123). Effective competition
conditions the market entities to behave in the most efficient manner
possible. However, the attention must be paid to the fact that any increase
of competition does not lead to an increase in economic efficiency and
welfare. There are numerous activities and practices of market entities that
limit the competition, but at the same time contribute to increasing economic
efficiency. These are, mainly, practices and activities related to the
development of innovations (Maksimovi¢, Radosavljevi¢, 2012, p. 181-182).
This imposes certain requirements in terms of the essence of competition
policy and its objectives. Competition policy must therefore be specified as
a set of politics and law in the service of intensification and protection of
competition in a manner that it does not reduce the increase of economic
efficiency and welfare (Massimo, 2003, p. 1). Competition policy, more
precisely, has two main objectives: first, the protection of competition from
exaggerated market power of companies and abuses that come with this
position, and second, encouraging the technological development. The
essence of competition policy is to ensure a balance between these two
objectives in order to increase economic efficiency (Stojanovi¢, Vuéic,
2008, p. 36; Stojanovi¢, Kosti¢, 2013, p. 329). Competition should not be
intensified on behalf of innovations. Summing up, the competition policy
should prevent only that distortion of competition which leads to the
impairment of economic efficiency and welfare.

Competition policy is the basic instrument of building a competitive
market economy. Empirical research shows that well-designed and well-
implemented competition policy has a significant positive impact on the
growth of productivity of the economy (Buccirossi, Ciara, Duso, Spanish,
Vitale, 2012, p. 21). The link between competition policy and economic
growth is the following: effective competition policy -> intensifying
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competition -> increasing economic efficiency -> economic growth. This
refers that in order to achieve intensifying competition and increase of
economic growth there is a need for an effective competition policy.

In order for competition policy to be implemented successfully it
requires an appropriate legal and institutional framework (Radivojevic,
2013, p. 64-65). Competition law represents a vital tool in the process of
achieving efficient and effective competition policy. More precisely, the
successful implementation of competition policy as a prerequisite requires a
fundamental normative regulation of the area of competition protection.
Successful competition policy also requires the establishment of adequate
institutions — organs and bodies that apply the laws (United Nations, 2010,
p. 4- 5). Here it is essential to constitute a strong regulatory body — the
Commission, which is fully trained and effective in protecting competition.
The application of the competition law is conditioned, of course, with the
work of courts. Experiences from around the world show shows that the
effectiveness of competition policy is greater in countries where the
application of the law is more efficient (Buccirossi, Ciara, Duso, Spanish,
Vitale, 2012, p. 20).

Competition policy in the Republic of Serbia gained its importance in
the period after year 2005 when Serbia adopted the Law on Protection of
Competition and laid the groundwork for the establishment of a regulatory
body — the Commission. The Competition Commission was formed in year
2006. In the next period there was an improvement in the legal framework
and strengthening of the capacity of the regulatory body. The progress of
competition policy of Serbia is determined largely by the process of
European integration.

The competition policy of Serbia is ineffective, and this is due to
the delay in the formation and implementation of this policy and its slow
progression. The consequences of the weaknesses of this policy are the
undermined competition and insufficient economic growth. This requires
identification of contentious issues in domestic competition policy and
limiting factors of intensifying competition, with the aim of providing
guidelines for improvement and progress of domestic competition policy,
and that is what the author of the study implies.

RESEARCH METHODOLOGY

Research methods of the research used in the study are the inductive
and deductive method, analysis and synthesis method, and statistical and
comparative method. The competition policy of Serbia is viewed through
legal improvements and reforms in the area of competition protection and
the work of the institutions that implement laws. Progress of the competition
policy of Serbia is viewed through indicator of competition policy from the
Report on the transition of the European Bank for Reconstruction and
Development. The effectiveness of the competition policy of Serbia is seen
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through three indicators from the Report of Global Competitiveness Index
of the World Economic Forum, as follows: first, the intensity of local
competition; second, the extent of market dominance; third, the effectiveness
of antimonopoly policy. Better insight into the characteristics of the domestic
competition policy provides an overview and analysis of the structure of open
cases of distortion of competition before the Commission for Protection of
Competition. Finally, the structure of opened, closed and determined cases of
distortion of competition is observed and analyzed in detail before the
Commission and the Court for the purpose of examining the essence and
analysis of national competition policy, and through determination and
calculation of the relationship between output and input relevance, efficiency
and effectiveness of competition policy are viewed and determined. Here, the
relevant data taken from the Annual Reports of the Commission for
Protection of Competition are used and processed. Indicators: the efficiency
of the Commission per cases, the frequency of the examination procedure
and the effectiveness of competition policy can be found in a descriptive
form in several science papers and reports in the form of comments on
relationships and values, and the author of the paper shaped this noticed
relationships into useful formulas. The obtained results of the research are
used as the basis for providing recommendations for the improvement of
domestic competition policy.

COMPETITION POLICY IN SERBIA

Competition policy in Serbia during the 90s of the last century
existed only in rudimentary form as an idea and an announcement as a part
of the transition programme. Truancy of market reforms due to strong
political and economic crisis resulted in the loss of conceiving and
implementing of competition policy. Of course, some progress in terms of
protection of competition came with a systemic-normative reform dating
from 1996 to 1997 after the adoption of the Antimonopoly Law. However,
the application of the law was absent due to legal and institutional
deficiencies of the system of protection of competition, as well as due to the
conservation of an inherited economic structure, strong state influence on
the economy, closure of the country, institutional vacuum, etc.

The first law that directly regulates the field of protection of
competition in Serbia is the Antimonopoly Law dating from 1996. This law
determined two basic forms of distortion of competition: the prohibition of
abuse of dominant position and monopolistic agreements (Vukadinovic,
2006, p. 14-15.). The law, therefore, does not recognize the control of
concentrations. The dominant position of the company in the market is not
clearly defined. The Antimonopoly law does not recognize the category of
barriers of entry and exit from the industry, or the category of the relevant
market. The area of monopolistic (cartel) agreements is not well determined.
Monopolistic agreements are not punishable in advance, but it is
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subsequently determined depending on the effects on the competition.
Moreover, the law does not distinguish between horizontal and vertical
agreements, although they have a different degree of harmfulness (Begovic,
Bukvi¢, Mijatovi¢, Paunovi¢, Sepi, Hiber, 2002, p. 15-17.).

The Antimonopoly Commission, in accordance with the
Antimonopoly Law, was established under the Ministry of Economy and
Foreign Trade in year 1997. However, this Commission, although
responsible for implementing this law, has no force needed in practice so the
application of the law is lacking. Basic weaknesses of this agency are its lack
of independence, poor transparency in work and too much discretionary
powers (Penev, Marusi¢, Mencellari, Milovi¢, Causevic, Hyseni, 2013,
p. 130).

The competition policy of Serbia in the period after year 2000 is
directly conditioned by the intensification of the processes of transition of
the economy to a market economy and the integration of the country into
the European Union. Competition policy, as a basic element of transition
process comes after revivification of other transitional reforms: liberalization,
privatization and stabilization. Building a modern competition policy in
Serbia begun with normative adjustment in year 2005 and was intensified
in the coming years through the establishment and strengthening of law
enforcement institutions and the reform of the law itself. The European
integration process has a special impact on the development of this
policy. The harmonization of legislation in the field of competition
protection of Serbia with the European Union law, building of strong
institutions and effective enforcement of the law are the preconditions for
EU membership. Serbia was, therefore, stipulated by the European
integration process to make adjustments to own policy and competition
law with standards and requests of the European Union.

Initiation of development of modern politics and law of competition of
Serbia has been made by adopting the Act on Protection of Competition in
September in 2005 (Official Gazette of RS, no. 79/05) and by beginning of
the work of the Commission for Protection of Competition in May 2006.

The Law on Protection of Competition from 2005 specifies all three
cases of distortion of competition in the market: prohibited agreements
(cartels), abuse of dominant position and concentrations. In the case of cartels
the law makes a distinction between horizontal and vertical agreements.
Abuse of dominant position is defined as the use of already existing dominant
positions in a manner that suggests an unfair exchange. Realization of
concentration requires the prior consent and thereby fulfilling the conditions
in terms of concentration which doesn’t distort competition. This law also
stipulates severe sanctions in case of distortion of the competition. This law
has accomplished an advanced level of harmonization with the EU
competition law.

According to the Law on Protection of Competition, the Commission
for Protection of Competition has been appointed as an independent
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institution responsible for the implementation of the law. More specifically,
the Commission is responsible for the prevention and punishment of
prohibited agreements and abuse of dominant position and the control of
concentrations. In the first two cases the Commission acts only when there is
a distortion of the market, while in the third case, it acts preventively. The
Commission, however, is not able to independently oversee the behavior of
market entities, but only works if there is a request (Penev, Filipovi¢, 2008,
p. 137). Transparency of the Commission’s work is increased due to the
issuance of report on their work.

Although it represents a significant improvement in the field
of regulation of competition, The Law on Protection of Competition
has numerous deficiencies, such as: inapplicable penalties, the small
authorizations of the Commission when imposing penalties, low level of
income for notification of concentration, lack of independence of the
Commission, the exemption from the application of the Law for the entities
engaged in activities of general interest, etc. The deficiencies also exist
regarding the definition of dominant position and the relevant market
(Stojanovi¢, Radivojevi¢, Stanisi¢, 2012, p. 125). The definition of both
horizontal and vertical prohibited agreements is incomplete.

The Law on Protection of Competition from year 2009 (Official
Gazette of RS, no. 51/09) was issued in order to overcome the deficiencies
of the Law on Protection of Competition from 2005. Improvements made
in the new law are the following: more efficient sanctioning of distortion of
the competition, more efficient prevention of abuse of dominant position,
better control over the undertaking of concentration in the market,
increasing the powers of the Commission in the examination procedure and
punishing the offender, introduction of the institute of “Leniency” in order
to uncover cartels more easily, raising the level of income for notification
of concentration, extending a law on subjects performing activities of
public interest, specifying the conditions for exemption from the prohibition
on agreements of lesser importance, etc. Among key innovations of this law
is the possibility for the Commission to self-impose penalties for distortion
of the competition. Disadvantages of this law are the following: objectives
of the law defined too broadly; imprecisely defined the relevant market,
badly defined dominant position, poorly defined criteria for abuse of
dominant position, short deadline for examining concentration — three
months, the short deadline for the imposition and realization of measures
imposed for abuse of the competition — three years, poor regulation of
financing of the Commission, the introduction of taxes on the concentration,
etc. The Law on Protection of Competition and the legal provisions related
to price, insurance, customs, public sector, are not aligned, and there is a
conflict of laws. Problems exist in the work and functioning of the
Commission for Protection of Competition. Specifically, the capacity of the
Commission is weak, and the independence of this body is insufficient.
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The legal framework for the protection of competition in Serbia was
finished in the period from 2009-2010. By issuing a series of regulations: on
individual exemption of restrictive agreements from prohibition; on relevant
market; on the notification of the concentration; the exemption of horizontal
specialization agreements and research and development from the
prohibition; on the exemption of vertical agreements from the prohibition; on
the amount of the payment as measure of competition protection and
procedural penalties; on the reduction and exemption from payment of
“Leniency Programme” (Ujedinjene nacije, 2011, p. 17-18).

The Law on Amendments to the Law on Protection of Competition
was adopted in October 2013 (Official Gazette of RS, no. 96/2013).
Improvements in the new law are the following: better definition of dominant
position, clear criteria for determining the dominant position, the extension of
the definition of concentration, improvement of the examination procedure of
distortion of the competition, effective elimination of market disturbances
caused by distorting competition, extended deadline for certain measures of
protection of competition — from three to five years, specified deadlines for
action with the Administrative Court, etc. Key disadvantages of this law are
keeping a low income level for notification of the concentration and
imprecise criteria for determining the restrictive agreement.

ANALYSIS OF THE RESULTS OF THE COMPETITION POLICY

The competition policy of Serbia can be viewed through a indicator
of competition policy from the Report on the transition of the European
Bank for Reconstruction and Development. Ratings on progress of
competition policy ranges from 1 to 4+, where a rating of 1 means the
absence of legislation and institutions for the protection of competition, while
a rating of 4+ indicates that the country has achieved standards and
performances in the field of competition policy typical for developed market
economy.

w

2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Graph 1. Progress of competition policy (EBRD indicator)
Source: European Bank for Reconstruction and Development, 2014a,
p. 99 and 123; 2013b, p. 112; 2010v, p. 4; 2009g, p. 218; 2007d, p. 184.

The competition policy of Serbia was scored with score 1 until year
2006, when it received a score of 2-, thanks to the adoption of the Law on



792

Protection of Competition in year 2005. Progress of competition policy and
a rating of 2 in year 2007 came as a result of the establishment and start of
work of the Commission for Protection of Competition of 2006. Progress in
the field of competition and rating of 2+ in year 2010 came as a result of
the adoption of the new Law on Protection of Competition in year 2009 and
the adoption of a series of bylaws. Data from the graph 1 show that the
adoption of the Law on Amendments to the Law on Protection of
Competition in year 2013 did not result in visible progress of competition
policy in year 2014. It can therefore be seen that there is no significant
progress in the field of competition policy of Serbia in the period from
2010-2014. Serbia had a rating of 2+ (2.3) in 2014, which indicates that the
reforms in the area of competition are on half way from the desired ones.
This is caused by the late start of the reform activities in the field of
competition, not before year 2005, and the absence of significant reform
progress in the last four years. Indicative data on Serbia being behind in the
field of protection of competition is that in the terms of competition policy
advanced transition countries of Central Europe and Baltic countries
recorded a rating of 3+ in year 2013, while Serbia recorded a rating of 2+
(European Bank for Reconstruction and Development, 2014, p. 98).

The effectiveness of the competition policy of Serbia can be viewed
through indicators in the area of competition within the Global
Competitiveness Index of the World Economic Forum, namely: an indicator
of the intensity of local competition, an indicator of the extent of market
dominance and an indicator of the effectiveness of anti-monopoly policy.
Indicators are rated from 1 to 7, wherein the indicator of intensity of local
competition rating 1 indicates the absence of the intensity of competition and
the rating 7 the extreme intensity of competition. In the case of indicators of
the extent of market dominance, rating 1 indicates the dominance of a few
business groups in the market, and the score 7 indicates the presence of many
companies in the market, i.e. little market participation of each of the
companies and the absence of a dominant participant. And finally, an
indicator of the effectiveness of anti-monopoly with a rating of 1 speaks of
the absence of promotion and support of competition and rating 7 on the
effective promotion and enhancement of competition in the market.

The data shown in table no. 1 indicate that the intensity of local
competition in Serbia is unsatisfactory — rating of 4.2 in year 2014, that the
domestic market is highly concerted and that it is dominated by a small
number of players with large market share — rating 2.8 and that the
effectiveness of anti-monopoly policy is low — rating 3.3. Progress achieved
in the field of effectiveness of competition policy, the intensity of
competition and market concentration in Serbia in the period 2008-2014 is
insufficient and weak. Rating of Serbia in all fields of competition indicators
ranked it in the lowest possible positions, i.e. among the bottom ten places in
the rankings list of the countries of the world.
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Table 1. Effectiveness of competition policy

The intensity of local The extent of market The effectiveness of
competition dominance antimonopoly policy

Mark Rating Mark Rating Mark Rating
2008 3.7 128 (134) 2.6 131 (133) 2.6 129 (133)
2009 4.0 120 (133) 2.7 131 (133) 2.7 130 (133)
2010 3.8 131 (139) 25 138 (139) 2.8 137 (139)
2011 3.6 136 (142) 2.5 139 (144) 2.8 137 (142)
2012 3.6 137 (144) 2.6 142 (144) 2.8 142 (148)
2013 3.8 138 (148) 2.6 142 (148) 3.0 141 (148)
2014 4.2 128 (144) 2.8 136 (144) 3.3 126 (144)

Source: World Economic Forum, 2014a, p. 329; 2013b, p. 335; 2012v, p. 313; 2011g,
p. 315; 20104, p. 295; 20094, p. 275; 2008, p. 295.

Competition policy of Serbia can be analyzed through the open
cases of possible distortion of the competition before the Commission for
Protection of Competition — Table 2.

Table 2. Overview of opened procedures in order to determine infringement
of the competition before the Commission for Protection of Competition

Concentration Abuse of dominant Prohibited agreements
position

Number % Number % Number %
2006 56 70,9 19 24,0 4 51
2007 130 88,4 13 8,8 4 2,7
2008 137 91,9 2 1,3 10 6,7
2009 116 73,4 19 12,8 13 8,8
2010 73 91,2 3 3,7 4 5,0
2011 114 90,5 4 3,2 8 6,3
2012 105 84,0 9 7,2 11 8,8
2013 108 90,7 6 5,0 5 4,2
2014 109 97,3 0 0,0 3 2,7
Total 948 87,4 75 6,9 62 5,7

Source: Komisija za zastitu konkurencije, 2015a, p. 126; 2014b, p. 98; 2013v, p. 12
and 41; 2012g, p. 13, 22 and 31; 2011d, p. 72; 20104, p. 19; 2009¢, p. 4, 10 and 14;
20082, p. 64; 2007z, p. 11, 13. and 18.

Based on the data from table no. 2 we see that by the number of
initiated proceedings before the Commission the first place is occupied by
cases of concentration (87.4%.), while significantly fewer cases are those of
abuse of dominant position (6.9%.) and prohibited agreements (5.7%) in
the period from 2006-2014. The reason for the large number of requests for
approval of the concentration lies in the low-income scale which is set as a
condition for the notification of concentration, so that a large number of
concentrations fall under the jurisdiction of the Commission. The adoption
of the Law on Protection of Competition in year 2009 and setting a level
for notification of concentration at the higher level resulted only in minimal
reduction in the number of reported cases of concentration, so we have
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continuation of the notification of a large number of concentrations. On the
other hand, a small number of initiated actions for determining cases of
abuse of dominant position and prohibited agreements points to deficiencies
in protection of competition, and a weak detection of distortion of
competition. Based on the data shown in table no. 2 it can be seen that the
adoption of the Law on Protection of Competition of 2009 has no significant
impact on increase of the number of observed-detected cases of abuse of
dominant position and restrictive agreements before the Commission.

Consideration of effectiveness and efficiency of the competition
policy of Serbia requires a detailed review of cases processed, conducted
examination procedures and the determined distortion of competition
before the Commission and the Court, which are shown in Table 3.

Table 3. Proceedings before the Competition Commission and the Court

Parameters ~ Cases Cases  Examination Distortionof ~ Cases  Distortion of Distortion of the
opened proceeded procedure competition proceeded competition  competition
before the by the conducted determined beforethe determined determined by
Commission Commission beforethe  before the Court beforethe  the Court/ the
Commission Commission Court  Commission (%)
Prohibited agreements

2006 4 2 1 0 - - -
2007 4 5 1 1 0 - -
2008 10 2 2 2 1 0 -
2009 13 7 4 4 1 0 -
2010 4 4 4 3 4 1 25,0%
2011 8 7 7 6 6 4 66,6%
2012 11 7 4 4 4 2 50,0%
2013 5 4 2 2 2 0 50,0%
2014 3 0 0 - 0 - -
Total 62 38 25 22 18 7 38,8%
Abuse of dominant position
2006 19 14 5 0 - - -
2007 13 7 2 2 0 - -
2008 2 2 2 2 2 0 -
2009 19 19 2 2 0 - -
2010 3 3 3 2 3 1 33,3%
2011 4 1 1 1 1 1 100%
2012 9 5 4 4 3 3 100%
2013 6 0 0 0 0 - -
2014 0 5 1 1 2 1 50,0%
Total 75 56 20 13 11 6 54,5%
Concentration
2006 57 47 3 1 - - -
2007 130 110 5 1 1 0 -
2008 137 133 2 0 1 0 -
2009 116 115 3 0 0 - -
2010 73 73 6 0 1 0 -
2011 114 94 2 0 0 - -
2012 105 105 3 1 0 - -
2013 108 97 3 0 0 - -
2014 109 100 6 0 0 - -
Total 948 874 33 3 3 0 -

Source: Komisija za zastitu konkurencije, 2015a, p. 22-23, 67, 81 and 126; 2014b, p. 16, 20-22, 44 and
98; 2013v, p. 14-18, 58-59. And 95; 2012g, p. 12-18, 31 and 43-45; 2011d, p. 12, 15-18, 24-26, and 72;
20104, p. 19-21, 37 and 44; 2009¢, p. 4-5, 10-14, 32-34; 2008z, p. 59-61; 2007z, p. 12-13. and 17-19.
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Note: The determined distortion of the competition before the
Court/the Commission in fact represents the ratio of determined distortion of
competition before the Court/processed cases of distortion of competition
before the Court. Clarification is that processed cases of the distortion of the
competition before the Court are, in fact, the determined distortion of
competition before the Commission incurred in a given year and previous
years, and are treated by the Court in a given year.

Parameter conducted an examination procedure before the
Commission relating to the examination procedures which are brought to
the end — finished and that there was no refusal, suspension or termination
of proceedings.

In fallowing section of the study the data from table 3 will be
analysed and considered
Cases proceeded <100

Efficiency in work according to the cases (%)=
Opened cases

Source: Komisija za zastitu konkurencije, 2014a, p. 31; 2008b, p. 59.

Efficiency of the Commission in proceeding cases of restrictive
agreements is 61,3%, abuse of dominant position 74,6%, and concentration

89,3%.
Frequency of examination process (%) = Proceeded examinations x100
Proceeded cases

Source: Risti¢, Mijuskovié, 2013, p. 21.

The examination process in the case of restrictive agreements is
implemented in 65.7% of cases, abuse of dominant position in 35.7%,
and a concentration in 3.8% of cases. Indicator of frequency of the
examination procedure indicates that a significant number of cases are
not subject to economic analysis, since the examination procedure involves
the implementation of economic analysis. The situation is particularly
problematic in the area of concentration, which is even less than 5% of
cases are resolved in the examination process and by the application of
economic analysis.

The Commission for Protection of Competition due to low human
and space capacities, poor equipment and lack of finance is not able to
carry out solid economic analysis and needed research in order to determine
distortion of the competition. Risti¢ and Mijuskovi¢ point out that the
workload of the Commission by a big number of cases of the concentration
forces the Commission to approve most of the cases under the shorten
procedure, without the examining procedure, i.e. without a detailed economic
research and analysis. In such circumstances, when the Commission is forced
to approve the concentration under the simplified procedure, without
quantitative analysis, the possibility of errors and permits of concentration
that may distort competition significantly increase (Risti¢, Mijuskovic,
2013, p. 21). The scope of the problem is highlighted by the data that over
95% of concentrations was resolved by shortened proceedings.
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A large number of pending cases before the Commission for
Protection of Competition compared to cases processed and examined
procedures conducted indicate poor communication between the
Commission and legal sector, and poor promotion of competition policy.
The lack of guidelines for business entities in terms of distortion of
competition in the market and communication with the Commission
resulted in the unnecessary opening of a large number of cases before the
Commission, and that there has not been real and significant harm to
competition, which lead into waste of resources and attention of this
regulatory authority, on the one hand, and business entities, on the other
hand.

Effectiveness of competition policy (%) =— DISFOI’tIOﬂ dete:\rmmed by the COL_M_
Distortion determined by the Commission

Source: Loncar, Milosevi¢, 2013, p. 118; Risti¢, Mijuskovi¢, 2013, p. 26.

Relationship between determined distortion of the competition
before the Court/the Commission is generally unfavorable, although the
results are partly satisfying in the case of abuse of dominant position of
54.5%, and poor in the case of restrictive agreements 38.8%. Case of
concentration is particularly unfavorable, and here we have a problem in
determining the distortion of competition in the work of the Commission
for Protection of Competition itself, so that the number of cases before
the Court is insignificant.

Observing the ratio of determined distortion of competition before
the Court/the Commission, according to data obtained from the table no.
3, we can conclude that the impact of competition policy on the Serbian
market is very weak. The unfavorable relationship between the determined
cases of the distortion of competition before the Court against the same
before the Commission points to the numerous failures in both the work
of the Commission and even more in the work of the Court. A large
number of cases have been denied before the Court for procedural
reasons, this is due to inexperience of the Commission to communicate
with the Court and comply with all necessary procedures. On the other
hand, the Court does not possess the necessary competence in the field of
economy competition, so we have a small number of determined cases of
distortion of the competition before the Court, i.e. rare cases of
punishment of the perpetrator and the weak protection of competition.

Seen at first glance through the prism of opened and processed
cases before the Commission for Protection of Competition, we get the
impression that the Commission is widely engaged in the field of
concentration, while it is neglecting the field of cartels and abuse of
dominant position. However, if we look at the determined competition
distortion cases before the Commission it can been seen that the same
regulatory body shows a greater effect in the case of cartels and abuse of
dominant position, while it does not deal enough with the disclosure of
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harmful concentrations. Specifically, from the total number of cases
before the Commission where the distortion of competition is determined,
restrictive agreements are determined in 57.8% of cases, abuse of dominant
position is presented by 34.2%, while harmful concentration in only 7.9%.
The Commission, in fact, deals only with the registered concentrations,
which it approves, while unregistered concentrations go unnoticed. The
distortion of competition through concentration was found only in three
cases throughout the period from 2006-2014. It shows weak monitoring
of changes in market structure and market trends, i.e. the inability to
detect the disputed concentration. The conclusion is that the Commission
is the weakest in the field of detection of concentration, which can lead to
distortion of competition due to abuse of such market power. Here | draw
attention to the fact that the professional public in Serbia does not notice
this problem, but the appeals to the Commission’s work are focused on
the area of cartels and abuse of dominant position.

RECOMMENDATION FOR IMPROVEMENT OF COMPETITION
POLICY

The competition policy of Serbia, bearing in mind all that it is lacking,
- the ineffectiveness, inefficiency and irrelevance, requires a new conception
and effective approach to the protection of competition. Insignificant
progress has been made in competition policy in the previous period and the
modest results of this policy in terms of protection of competition in Serbia
impose the need for strengthening and improving of the institutional
framework and completing legislation in the field of competition.

More precisely, improvement of the competition policy of Serbia
in the field of the protection and prevention of distortion of competition
requires the following:

= Change in focus of competition policy;

= Redefinition and specifying the key areas of distortion of

competition in the law;

= Change in approach of the policy from the formal and legal to

the economic approach;

= Improvement and tightening of the punishment policy in the

area of competition;

= Improvement and strengthening of the independence and capacity

of the Commission for Protection of Competition;

= Improvement and strengthening of the efficiency and competence

of the Administrative Court in the area of competition protection;

= Establishment and improvement of the comprehensive system

of protection of competition;

= Development and affirmation of culture of non-disruption and

protection of the competition.
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The competition policy in Serbia, given its ineffectiveness, requires
a change in focus and more practical approach to protecting competition on
the market. Increasing the effectiveness of competition policy requires
equal improving of the fight against all forms of distortion of competition,
in following forms: restrictive agreements, abuse of dominant position and
harmful concentrations. | underline the fact that in the past period greater
attention was paid to restrictive agreements and abuse of dominant position,
while the concentrations was seen as a problem of minor importance.
Increasing the effectiveness of this policy requires, above all, a redefinition
and extension of defining cases of restrictive agreements, abuse of dominant
position and concentration in laws and regulations, as well as the redefinition
of the relevant market. Then, the solid application of institute “Leniency” in
the case of cartels, and strengthening of monitoring changes in market
structure and behavior that distorts competition in order to disclosure harmful
concentrations and abuse of dominant position. Also, it is necessary to
improve investigative tools, increase inspection responsibilities of the
Commission for Protection of Competition and improve the mechanisms to
determine evidence, drawing conclusions and making decisions of the
Commission.

Competition policy must be efficient and relevant. The relevance
and efficiency of the policy could be improved by totally defining of
criteria of distortion of the competition. A large number of opened cases in
the field of concentration points to failures of the competition policy of
Serbia and its irrelevance. Reducing the number of open cases of irrelevant
concentration is important in order to reduce the burden of the Commission
for Protection of Competition and it would open the space to engage in
other types of distortion of competition. This requires raising the limit of
income which is a condition for approval of the concentration. Increasing
the income limit for participants in concentration from a million Euros to
20 million Euros for the domestic market and 50 million Euros to 100
million Euros for the world market according to the Law from year 2009
proved to be insufficient, and the professional community proposes the
increase of the income limit by 100% (Risti¢, Mijuskovi¢, 2013, p. 22).

The change in the approach of competition policy means placing
emphasis on economic analysis and economic information when determining
the distortion of competition in opposition to the current dominant formal
analysis (Maksimovi¢, Kosti¢, 2015, p. 34.). The advantage of the economic
analysis is the increase of the objectivity and fairness of the Competition
Commission’s decisions in contested cases, and this ultimately results in
increased effectiveness of competition policy. The absence of economic
analysis leads into arbitrariness in determining the disputability of case of
distortion of the competition, and it is necessary to be eliminated.

Adequate position in the combat against distortion of competition
must have a punishment policy, which was in second place in the previous
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period. Strict penalties are particularly important in the case of preventing
cartels, where it is necessary to increase fines for companies and the
introduction of penalties for the responsible persons in the companies in the
form of fines and/or imprisonment. Punishment policy is especially
inadequate in the case of harmful concentrations. The penalty for not
notifying disputed concentration is the same as penalties for distortion of
competition through the disputed concentration, and in fact it is lower, and
thus dissimulates notification of concentration and that way it encourages
conducting of harmful concentration. Notifying the concentration is stultified
by bad punishment policy, because the concentrations are notified only by
those whose concentrations are allowed, while those whose concentrations
are harmful to competition lack adequate stimulation in the form of severe
sanctions for notification. The above raises the need for tightening of the
penal policy in the field of concentration.

The base of the institutional framework for protection of competition
of Serbia is made by the Commission for Protection of Competition and the
Administrative Court, so that the application of the law in the area of
competition is directly caused by the work of these two institutions.
Strengthening of the effectiveness of the institutional framework requires the
following: first, strengthening of the independence and capacity of the
Commission for Protection of Competition in the implementation of the
competition law; and second, to strengthening of the efficiency and
competence of the Administrative Court in the area of competition.

Strengthening of the independence of the Commission for Protection
of Competition consists, first and foremost, of securing its financial
independence. Future financing of the Commission is to be regarded in
context of reduction of income which derive from the notification of
concentration, and now it presents a substantial income. This requires
provision of sufficient budgetary appropriations for the normal operation of
the Commission where it is necessary to establish mechanisms to prevent the
influence of the Government on the decision of the Commission.

Strengthening the capacity of the Commission for Protection of
Competition is caused by the strengthening of human resources and expert
base, and through additional employment and/or the education and training of
existing personnel. Key personnel problem is too many lawyers and a small
number of economists, which are necessary in order to implement economic
analysis (Risti¢, Mijuskovi¢, 2013, p. 188). The Commission, in accordance
with the scope of work and needs, is burdened with the problem of shortage
of personnel. According to the systematization a total of 54 specific positions
are determined, while the total number of employees in this body —
professional service is 31 persons (Komisija za zastitu konkurencije, 2015, p.
8). The consequence of shortage of personnel is the reduced quality of work
of the Commission. A significant impact on the quality of work of the
Commission, in the context of a shortage of staff, has caseload, which comes
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as a consequence of the large number of cases per employee, especially in the
case of concentration. Reducing the number of applications of concentration
can be expected to reduce the burden of employees. The reason of small
number of personnel is of financial nature. Overcoming the problem of
shortage of personnel and personnel structure requires an increase in the
number of employees and balanced approach in terms of work engagement
of lawyers and economists.

The Administrative Court, according to the Law on Protection of
Competition, resolves cases concerning claims of companies against the
Commission’s decision. More precisely, the Court carries out direct control
of the final decision of the Commission. It has the ability to confirm the
decision of the Commission, to annul the decision of the Commission or to
order the Commission to repeat the examining procedure. Bearing in mind
the role of the Court in the process of determination of distortion of the
competition and expressed inefficiency in the current work, a need to
improve its work is imposed. Here the improvement of competence of judges
of the Administrative Court in the area of competition is of particular
importance, given that the lack of knowledge and experience in this area are
the key issues in the work of the Court. Priority is also correlating deadlines
regarding the identification and treatment in cases of distortion of the
competition before the Commission and the Court.

The system of protection of competition, in addition to the fact that it
relies on the Commission for Protection of Competition and the
Administrative Court, includes a number of other state and independent
institutions and organizations: Ministry of Commerce, the Agency for state
aid control, regulatory body for control of public procurement, sector
regulators (National Bank Serbia, the Broadcasting Agency, the Commission
for Securities, the Energy Agency, the Agency for Telecommunications),
consumer protection organizations (Risti¢, Mijuskovi¢, 2013, p. 8-9.). The
existence of a large number of participants of importance for the regulation
and protection of competition imposes a need to improve their
communication and cooperation and synchronization of their activities
(Risti¢, Mijuskovi¢, 2013, p. 195). Better cooperation and communication of
the Commission for Protection of Competition with sector regulators is of
particular importance, given that sector regulators are exclusively responsible
for the monitoring and control of the competition in their areas.

Development and affirmation of a culture of protection and non-
distortion of competition in Serbia is of priority importance, given that a
developed culture of competition greatly contributes to power of competition
policy and competition protection. Developing a culture of competition
involves communication with the general public, primarily with the business
world and consumers about the benefits of competition for economic
development and strengthening of consumer standards. Businesses
establishments should be aware of the obligations arising from competition
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laws and penalties. This requires information regarding the application of the
law and introduction to basic concepts of law and types of distortion of the
competition, the jurisdictions of the Commission and how to contact the
Commission, in order to prevent and minimize the actions of distortion of
competition. Possible mechanisms of information are the guidelines and
guides. Prevention of distortion of competition is necessary to be
improved through public marking of significant violators of competition,
the damages caused to the market and penalties imposed in such cases.

CONCLUSION

Competition policy is a key policy for intensifying competition.
However, it should be borne in mind that merely the existence of
competition policy does not guarantee an increase in competition. The
need for an effective competition policy is obvious in order to reach the
desired intensification of competition, and accordingly increase economic
efficiency and welfare.

For competition policy to be effective, first the appropriate
institutional and regulatory framework must be established. Achieving
effective competition policy is extremely difficult and takes time. The
existence of laws and institutions that regulate the law is not sufficient
condition for competition policy to be effective. The precondition of effective
competition policy is good laws in the field of competition, on the one hand
and strong institutions able to fully uphold the laws, on the other hand.

The competition policy in Serbia gained in importance in the
period after year 2000, with the intensification of the process of economic
transition and European integration. The basis of modern competition
policy in Serbia was hit by the Law on Protection of Competition in year
2005 and the establishment of the Commission for Protection of Competition
in year 2006. Competition policy shows modest progress and ineffectiveness
in the period from 2006-2014 which confirms the analysis of the results
of the competition policy.

The effectiveness of competition policy of Serbia is at a low level
due to the poor application of competition law, which is a consequence of
the weakness of the Competition Commission, the absence of the rule of
law and the incompetence of the Court. Weaknesses also exist in the law
on the protection of competition and its accompanying bylaws.

Improvement of the competition policy of Serbia demands
overcoming all foregoing and identified problems and weaknesses, in order
to intensify the protection of competition on the domestic market. More
specifically, the improvement of competition policy of Serbia shall mean:
changing the focus and approach of competition policy, redefinition and
specifying the key areas of distortion of competition in the law; increasing the
effectiveness of competition policy, tightening the punishment policy;
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improvement of the legal and institutional framework, and very significantly,
promotion of competition policy and the development of a culture of
competition protection.
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YHAINIPEBEIBE NIOJIMTUKE 3AIITUTE
KOHKYPEHIMJE Y OBJIACTHU 3AIITUTE
KOHKYPEHIUJE Y PEIYBJIMIIU CPBUJHN

HBan Bexuh
Coxourraka yimva 22, Ipoxyruse, Cpouja

Pe3ume

Tomutuky 3amTuTe KOHKYPEHIMje YUHU CKYII TIOJIMTHKA YCMEPEHUX Ha HMHTCH3HBH-
pame KOHKYpEHIIWje Ha TP)KUIITY M MPaBO KOHKYpeHIHWje y (QYHKIMjU 3aIITUTE KOH-
KypeHuje. OCHOBHM LB TIOJMTHKE 3alTUTE KOHKYPEHIHjE jeCTC MHTCH3UBHPAE
KOHKYpEHIIMje Ha TPXKUILTY, ¥ TO Ha HAYMH Ja He JI0hje 0 CMambemha HHOBHpPamba U eKO-
HOMCKe eukacHOCTH. [TofnTHKa 3aITHTE KOHKYpPEHIINje, HanuMe, TIPEeACTaBIba jelaH ol
OCHOBHHX MHCTpyMEHATa jadama KOHKYPEHTHOCTH npuBpene. Emmupujcku je motphe-
Ha 3Ha4yajHa MO3UTHBHA Kopenanuja n3Mel)y eeKTHBHE MOIUTHKE 3aIITHTE KOHKYpEH-
IIje ¥ NPOAYKTHBHOCTH NpuBpeae. MeljyTum, ocTBapemhe eeKTHBHE MOJINTHKE 3aIITH-
Te KOHKYpPEHIHje je W3Pa3HuTO TEIIKO M 3aXTeBa IIYHO CHEIM(HYHUX 3HAHa U HCKY-
crasa. [Ipen3Huje, 1a OU MONUTHKA 3alITUTE KOHKYPEHIHje Omia eh)eKTHBHA, HEOIXO0-
IIaH je oArosapajyhu HOpMAaTHBHU M MHCTUTYLHMOHATHU OKBHD. [IpaBo KOHKypeHIHje
MOpa OWTH yTeMeJbeHO Ha HajOOJbUM CBETCKUM Ipakcama, a HCTOBPEMEHO Impuiarohe-
HO nomalieM okpykewy. MHCTHTYIHje 3a 3aIITUTY KOHKYPEHIIMje MOpajy OMTH He3a-
BHICHE U OCIIOCOOJBEHE 32 JOCIEIHY IIPHUMEHY 3aKOHa.

Ilonurtrka 3amture KoHKYpeHIuje CpOuje Oenexxrt MUHOpPaH MPOrpec M CKPOMHE
pesynrare y neproay 90-ux roguHa mporwior Beka. JJoHomene ,,AHTHMOHOTIOJICKOT 3a-
koHa” u3 1996. roHe ¥ OCHHUBaKke AHTHMOHOIONCKE KomucHje 1997. ronuHe ykasyjy
Ha MO3UTHBHE MOMaKe y 0BOj 00iactu. MelyTum, jomia 3aKkOHCKa pellieha, H30CTajambe
cripoBoljerba 3aKoHa M pacroiayheH MPUBpEAHH CHCTEM IOBOPE TOTOBO O HEHOCTOjamby
MOJIMTHKE 3aIUTUTE KOHKYPEHIMje ¥ HeMOI'YNHOCTH 3aIlITUTE U MHTEH3UBUPAha KOHKY-
pernmje. [lonmuruke 3amrure KOHKypeHIuje y CpOuju 1obujajy Ha 3Ha4ajy y TEepHOIY
HakoH 2000. romuHe, Kaja 10Ja3u 0 HEHOT pa3Boja U MojepHu3aimje. JloHomeme ca-
BPEMEHOT 3aKOHa O 3alTUTH KOoHKypeHiwje 2005. roauHe, yckialjeHOr ca MpaBoM
EBporncke yHHje, 1 popmuparme He3aBHCHOT Tena — KomricHje 3a 3alTHTy KOHKYPEHIIU-
je, OCTIOCO0JBEHOT 3a 3alITUTY KOHKYPEHIIHje — yKa3yjy Ha TO Jla je HauWheH 3HadajaH
Hanpe/ak Jomahe MOIUTHKE 3aITUTe KOHKYPEHIIHje.

Amnanuza pesysrara MOJUTHKE 3allITHTe KOHKypeHimje y CpOuju ykasyje Ha To 1a je
Harpesak MOJIMTUKE 3aIlTHTE KOHKYpPEHIMje HEIOBOJbaH U Jia je OBa MOJIMTHKA Heede-
kTuBHA. To noTBplyjy peneBaHTHH MeljyHapOIHU MOKA3aTesbU: HHIIEKC MOJIMTUKE KOHKY-
permmje ca omenoM 2+ 2014. romuHe U3 ,,J3Bemraja o Tpamsunuju EBporicke GaHke 3a
OOHOBY W pa3Boj”, 3aTHM, WHAUKATOPH MHTEH3UTET JIOKAIHEe KOHKypeHIuje 4.2, cTeneH
JOMUHAIIMje HA TPXKUITY 2.8, eEeKTUBHOCTH aHTHMOHOIIOJICKE monuThke 3.3 u3 ,,M3-
BEIITaja II00aHe KOHKypeHTHOCTH CBETCKOT eKOHOMCKOT (opyma”. MHukaropn edu-
kacHoct Kommchje 1Mo mpeaMernMa, ydecTasocT MCIMTHOT TMOCTYINKAa U e(eKTHBHOCT
TMOJIMTHKE KOHKYpEHIMje M3BeJeHH M3 rojaraka u3 ,J3eemraja o paxy Komucuje 3a
3aIITUTY KOHKYpeHIHje” Takohe ykasyjy Ha Hee(heKTUBHOCT, Hee(hpMKaCHOCT U Hepele-
BAHTHOCT MOJIMTHKE 3amThTe KOHKypeHiwje y CpOuju. HaBeneHo ykasyje Ha motpeOy
yHarpehema momalie OMMTHKE 3alITATEe KOHKYPEHIHje, U TO y norieny noBehama ede-
KTUBHOCTH M e()MKacCHOCTH, M yHampeljera peleBaHTHOCTH OBE MOJIUTHKE, OJHOCHO Ha
notpedy HacTaBKa MOJCPHH3AIMje MOJUTHKE KOHKYPEHIIMjEe, Ka0 U HOPMATHBHOT M HH-
CTHTYLIMOHAIHOT TI000JbIIaka Y 00JacTH 3alTHTE U CIpedyaBara HapyllaBarmba KOHKY-
peHuyje.



