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Abstract

This paper explores the progress some European countries, particularly Serbia and
its neighbors, have made in overcoming obstacles for foreign investments and wider
application of public-private partnership, such as: inadequate legal framework,
underdeveloped market relations reflected in insufficient competitiveness of domestic
suppliers, the lack of financial resources and funds, and limited institutional capacities
for reforms, strategic planning, and marketing accompanied by a negative image of
these countries. Public-private partnership can yield humerous benefits depending on
the strategic approach, institutional capacities, and inter-sector cooperation within an
economic environment. World markets are faced with financial limitations of national
budgets and lack of capital investment funds on the one hand, and vast potential of the
private sector on the other hand. Governments are turning to the private sector in order to
obtain the necessary capital, resources, and the know-how for the development and
functioning of the infrastructure. Public-private partnership is the form of investment and
financing which aims to reconcile the existing, legally defined, opposites of the public and
private sector without violating their underlying legal principles. Modern economic and
legal theory holds that public-private partnership is possibly one of the best models
countries can apply to build public infrastructure and provide services in the public sector.
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JA/BU NTPOLEC UMIVIEMEHTAIIMJE JABHO
INPUBATHOI'-ITAPTHEPCTBA
(EY, CPBUJA U 3BEMJBE U3 OKPYXKEIbA)

AncTpakT

AyTOp y paly HacTOju Jia IPYXHU OATOBOP HA NMHUTAKE JOKIE CY €BPOICKE 3eMJbeE,
Cpbuja u 3emibe M3 OKpYKeHa IOIUIEe y HpoLecy NpeBaswiIakema MpenpeKka 3a
CTpaHa yjarama W LIMPY NPUMEHY jaBHO-PHBATHOT IMAapHEPCTBAa Kao IUTO CY:
HeaJeKBaTaH HOPMAaTHBHM OKBHp, HEPa3BHjEHH TPXKHMIIHM ONHOCH OCJIMKaHH KpO3
HEZIOBOJbHY KOHKYpEHTHOCT nomahmx noOaBibada, HEJOBOJbHA (PMHAHCHjCKA CpECTBa,
OrpaHNYEHH MHCTHTYLIMOHAIHHM KalalTeTH 3a CrpoBolerme peopMU M 3a CTPATEIIKO
IJTAHUPabe U MapKETUHT NMPalieH! JIOMIOM CITMKOM OBUX 3eMajba y HHOCTPAaHCTBY. JaBHO-
NPUBATHO MNapTHEPCTBO JOHOCH OpojHE KOPUCTH M TIPEJHOCTH, a Kako he ce oHe
OlepaIMOHAIN30BATH 3aBUCH O] CTPATEIIKOT HPUCTYIIA, HHCTUTYIIMOHAIHUX KallauTeTa
U MelyCeKTOPCKE Capajiibe CBUX YMHUIIALA IPHBPEIHOT OKPYIKEHba.

Ha tpxumrima mmpoM cBeta Ha jeHOj CTpaHu ce Hajlase (PUHAHCH]CKa OPraHHICHa
HalMOHATHUX OylieTa W HeJOCTalld CPEACTaBa 3a KAllMTaJIHE WHBECTHIHjE, a Ha APYroj
BEJIMKH TIOTEHIIMjaJl IPUBATHOT cekTopa. Biane ce cBe BHIe okpehy mpema npuBaTHOM
CeKTOpy Ja Ou 00e30emiie KamuTal, pecypce W 3HAme HEONXOMHO 3a pa3Boj U
(byHKIMOHNUCAabe MHOPACTPYKType. JaBHO-TIPHBATHO NApTHEPCTBO IIPEACTABIbA HAYUH
yhnarama ¥ (QUHAHCHpama Koju Tpeba Ja momupu mocTojehe, 3akoHOM neduHHCaHe
CYIIPOTHOCTH jaBHOT M PUBATHOT CEKTOPa, a Jia Ce IIPX TOM He OZCTYIH O] YTeMeJbeHNX
TPHUHIIUIA TIpaBa. ¥ eKOHOMCKO] Y MPABHOj TCOPHjH MPEOBIIAIaBa MUIIUBCHE 1A j& jJaBHO-
MPHBAaTHO MAPTHEPCTBO jeaH Of TMOTCHIMjaTHO HajOOJPHX MoJesa Koje AprKaBe JaHac
MOTy Jia KOpUCTE 3a M3Tpaiby jaBHE HH(PACTPYKTYype U TPYKame YCIyra y jaBHOM
CEKTOpY.

K/by4He pe4H: jaBHO-IIPMBATHO MAPTHEPCTBO, CTPaHa yJarama, GUHAHCUpabe
UHPPACTPYKType

INTRODUCTION

Constant changes of the legislation, rules, and regulations are not
encouraging for foreign investors who require a stable and motivating
business environment. A country’s legislation is one of the key factors when
deciding whether to invest in it. Since 2001, direct foreign investments have
taken the form of privatization of state-owned companies, takeovers
(acquisitions), and greenfield and brownfield investments. In order to
overcome obstacles for foreign investments and deficiencies of their
underdeveloped legal systems, Serbia and its EU candidate neighbors strive
towards creating a predictable and stable business environment.
Development of market economy together with wide liberalization of direct
foreign investments policy and deregulation in this area leads to the
establishment of a good legal framework for the inflow of direct foreign
investments, both on the state and local level (Sornarajah, 2004, p. 7).

Economic entities hold that the investment environment is
unfavorable if there is political instability or inadequate housing and
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infrastructure. “State policies succeed when they create environment where
companies can gain competitive advantage...” (Porter, 2008, p. 340).
According to the Global Competitiveness Report for 2012 and 2013, the
following indicators define Serbian market: population (10.2 million), gross
domestic product (GDP) ($45.1 billion), GDP per capita ($6.081) and GDP
share of world total GDP (0.1%). The Global Competitiveness Index ranks
Serbia as 95" out of 144 countries, indicating that the investment climate is
still unfavorable (WEF Global Competitiveness Report 2013-2014).

In the process of EU accession, public-private partnership (PPP)
promotes market stability and privatization of state owned portfolio, resulting
in the rise of direct foreign investments (Kuslji¢ & Marenjak, 2013, p. 948).
Cooperation between public and private sector is influencing changes in the
investment climate in Serbia and neighboring countries. The stable
macroeconomic environment and planned approach to investments have
prompted strategic planning on local, regional, and national levels (Johnson,
2014, p. 1). This resulted in the creation of sustainable development plans,
local economic development plans, investment project data base, and
investment location data base. A wide range of stakeholders from all three
sectors — real, public, and private, are involved in the investment planning
process. Increasingly limited capacity of the state to perform its social
functions in the public sector has heightened the need for investing into
public infrastructure, i.e. into the entire public sector (Dabi¢, 2012, p. 550).
As a form of cooperation between public and private sector that aims to
finance, construct, and reconstruct the infrastructure, PPP is present in the
sectors of transport, public health, education, national security, waste
management, water management, and energy distribution.

In today’s world there are various forms of public infrastructure
financing, whose common feature is regular use of private financial
sources. All these forms fall under the common category of public-private
partnership (Cvetkovi¢ & Milenkovi¢ Kerkovi¢, 2011, p. 762).

THE NOTION OF PUBLIC-PRIVATE PARTNERSHIP

One of the goals of PPP implementation is to fulfill the social
function of the state in the public sector. The state, in turn, treats all forms
of private funding of public infrastructure as public-private partnership
(Green Paper on Public-Private partnerships and Community Law on
Public Contracts and Concessions, COM (2004) 327). The PPP concept is
not universally defined in the legislation of the EU and other states. Legal
and economic experts have already observed the absence of a specific,
widely accepted, definition of public-private partnership. However, all
public-private partnership definitions agree that the shapes of such
cooperation between public and private sector may be different, but the
goals are always the same (Mullin, 2004, p. 18).
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A comparative legal overview of PPP definition in transition and
developed countries generates common characteristics of public-private
partnership. All explanations of the PPP concept agree that it pertains to
cooperation between two or more subjects (where at least one is from the
public sector) through a long-term relationship based on mutual benefits,
where the risk and responsibilities are divided among the partners.
Division of risk enables each partner to take on as much risk they can
adequately manage, which improves the efficiency of such arrangements
(Knezevic, 2013).

International practice defines PPP as the form of cooperation between
public and private partners who work together on the implementation of
investment projects and provision of public services. The World Bank uses
the term ‘private participation in infrastructure’ to refer to PPP in the
financial sector, while the banking sector uses the term ‘private-sector
participation’. ‘Privately financed projects’ and ‘private finance initiative’ are
the terms used in developing countries. ‘Public-private partnership’, the term
used in the USA, refers to joint funds in the sector of education and
municipal services, but was later expanded to encompass urban planning
(Williams, 2003, p. 283).

The World Bank defines PPP as the form of investment and
service provision where the private sector takes on a large amount of risk,
while the public sector maintains an important role in providing services
or taking significant business risks.

The progress PPP has made in developed countries and its
potential in developing countries reflect a state’s increasing demand for
finance from the private sector; the finance is supplied by private
companies which build and manage public infrastructure in partnership
with government bodies (Grimsey, D., Lewis, K. M., 1996, p. 92).

Serbian positive legislation, specifically the Law on public-private
partnership and concessions (2011, Art. 7, 81) defines PPP as a long-term
cooperation between a public and private partner in order to provide
financing, construction, reconstruction, management, or maintenance of
infrastructure and other buildings of public interest and to provide services of
public importance. In Serbian national law public-private partnership can be
contractual or institutional (Ibid. Art. 8-9). Concession is a special form of
contractual PPP where the state cedes to a natural person or a legal entity the
right to use public goods or provide public service for a certain fee in order to
serve the public interest (Popov, 1995, p. 32).

Contractual PPP is based on a public contract defining the rights and
obligations of the contractual parties in implementation of PPP projects. The
contract may or may hot contain elements of concession. Issues pertaining to
public contracts not specifically regulated by this law are regulated by the
Contractual Relations Law, as this is an administrative law contract where the
elements of public law prevail.
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The institutional PPP is based on the relationship between a public
and a private partner as members of a joint business entity implementing
the public-private partnership project. A member of a joint business entity
may be a founder bringing in founder deposit into the company or a
private partner with limited partnership interest (Law on Public-Private
Partnership and Concessions, 2011, Art. 4, 81, cl 6). A joint business
entity is founded for the purpose of PPP project implementation and the
Law on Business Companies applies.

SOURCES OF EU LEGISLATION ON PUBLIC-PRIVATE
PARTNERSHIP

In order to develop the missing infrastructure when public sources
of finance (both proper and borrowed) are limited, both EU member
states and candidate countries necessitate adequate regulation of PPP, so
that economic development and competitiveness can take place within the
institutional framework.

The EU legal framework for PPP is still not unified, but the work
towards its unification is constantly being done. A lex specialis is not a
necessary requirement for PPP implementation, but a clear legal definition is
crucial for the stimulation of public-private sector cooperation.

Assuming that the EU should have the most efficient regulation in
order to be the most competitive economy (Renda, 2009, p. 18), one would
expect to find harmonized, coherent solutions in member states’ national
legislation on PPP. However, PPP is not part of the EU legal terminology,
although various documents provide rules as to how PPP should be
introduced into accounting documentation and public procurement, and
discuss the advantages of PPP during structural reforms.

The EU does not have a specific legal source regulating the subject
matter of public-private partnership. The general legal framework for PPP
can be found in the Treaty of Lisbon amending the Treaty on European
Union and the Treaty establishing the European Community (2007). Specific
provisions are contained in the Directive coordinating procurement
procedures of entities operating in the water, energy, transport, and postal
services sectors No. 2004/17 and the Directive 2004/18 on the coordination
of procedures for the award of public works contracts, public supply
contracts, and public service contracts.

As a result of the expected reform of public procurement and
concession rules in the EU, in February 2014 a new legislative package was
passed repealing the Directive 2004/18/EC by the Directive 2014/24/EU on
public procurement, and substituting Directive 2004/17 with the Directive
2014/25/EU on procurement by entities operating in the water, energy,
transport, and postal services sectors. EU member states are to harmonize
their laws and other regulations with these Directives by 2016.
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In addition to the Directives, other important sources of EU law are
judicial decisions of the European Court of Justice (ECJ C-300/07; ECJ C-
206/08; ECJ C-196/08; ECJ C-536/07; ECJ C-26/03; ECJ C-231/03; and opinion
C-91/08).

Accounting procedures define division of risk within PPP in such a
way that public-private partnership projects are classified as out of the budget
assets if the private partner bears the risk of construction and availability.
Otherwise, they are seen as budget funding. Public procurement regulations
are determined by the practical need to obey the principles of transparency,
equality and no discrimination in the use of PPP models.

Main EU sources of PPP funding are structural funds, the
European Investment Bank loans, and other modalities, such as European
Transportation Network and Joint Technology Initiatives.

In the EU, PPP is implemented in all infrastructural sectors, especially
transport, health, and education, followed by solid waste management, ports,
energy, and construction for different purposes (Sredojevi¢, 2010, p. 95).
However, it should be pointed out that the majority of public infrastructure
investments in the developed markets are still conducted through
conventional public procurement procedures, where financing is provided
through loans or issuing of bonds. In spite of growing PPP implementation,
such projects still represent a relatively small portion of the total public
investment in the EU (European Expertise PPP Center, 2012 p. 3).
Furthermore, it is not easy to obtain finance through issuing bonds and
other securities in underdeveloped markets.

The development of PPP in member states which have recently
begun to utilize this concept can be observed in Great Britain, Portugal,
Spain, Greece, the Netherlands, Denmark, and Sweden. In Great Britain,
in spite of a wide implementation of PPP in financing capital investments,
it represents only 10-15% of all the investments from 1996 until now. The
PPP concept was also implemented in Ireland, Italy, France, and Germany
(Pricewaterhouse Coopers & EIB, 2004, p. 14) and was aided by many
factors, such as the financial potential of the private sector, its capacity to
provide the know-how, methods, techniques, and technologies, and its ability
to manage risks properly. The role of the public sector in the economy is
changing in such a way that it loses the role of the main performer of the
works, and attains the role of the organizer, regulator, and controller of
complex PPP operations.

Differences in how national legislations treat and define PPP
projects limit their application and prevent the smooth flow of capital in the
EU market. The goal of harmonization of EU legislation is to establish a set
of minimal regulations pertaining to public procurement and non-
discrimination according to citizenship. When public procurement procedures
in relation to citizenship discrimination were being adopted, an important role
was played by the European Commission and the Commission interpretative
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communication on concessions under Community law in Public Procurement
law (COM, 2000, p. 5). The European Commission defines PPP as the
transfer of implementation and financing of investment projects from public
to private sector (The EPEC, 2012, p. 1). Following the European
Commission Guidelines, in such arrangements the participants from the
private sector require reasonable profit due to higher risk exposure. On the
other hand, the public sector expects higher service quality. PPP makes use
of the financial capacities of the private sector giving it an opportunity to
perform some of the roles from the domain of the public sector. The
implementation of the basic principles contained in EU founding
agreements regarding freedom of establishment of companies and freedom
of service provision has defined the legal framework of concessions in the
Law on Public Procurement when awarding concessions.

Further regulation of concession awarding was conducted through
the European Parliament and Council Directives on the procedures for the
award of public works contracts, public supply contracts, and public
service contracts, as well as on procurement procedures of entities
operating in the water, energy, transport, and postal services sectors
(Directive 2004/18/EC, p. 114-240, Directive 2004/17/EC, p. 1-113).

Previously in force, the Directive 2004/18/EC governed the public
procurement procedures exclusively in the public sector, while the
Directive 2004/17/EC applied to both the purchasers from the public
sector and private companies not financed directly from public sources.
This resulted in municipal procurements differing from others because of
a legal or technical monopoly in this sector, which limits or disables free
market competition (Minsky, 2008, p. 83).

Currently in force, the Directive 2014/24/EU on public procurement
stipulates that the award of public contracts should be based on the most
economically advantageous tender (Directive 2014/24/EU, Art. 67). The
most economically advantageous tender is identified on the basis of price or
cost, using the cost-effectiveness approach (Directive 2014/24/EU, Art. 68).
The sector purchasers apply the same award criterion as public purchasers
(Directive 2014/25/EU, point 94).

The earlier Directives had the goal of protecting the interests of the
companies established in the EU member states wishing to offer goods or
services to public sector institutions from another EU member state. They
also tried to provide equal treatment of all tender participants and promote
economic award criteria. Many rules in the Directives concerning selection of
companies in PPP projects were vague. Although the Directives achieved a
certain degree of harmonization, the lack of coherence in member states’
legal frameworks for the implementation of PPP has led not only to their
repeal, but also to the creation of an entirely new document of a consultative
nature, the so-called Green Paper on Public-Private Partnership and
Community Law on Public Contracts and Concessions (COM, 2004), which
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establishes obligations of the member states when implementing these
norms into their national legislation.

The Green Paper initiates public consultations in the best possible way
in order to develop public-private partnership where there is market
competition. The law is neutral regarding whether a member state will
provide the public good or service itself or award a contract to a partner from
the private sector. This law introduces a new contract award procedure: the
competitive dialogue where each award of contract to a third party must be
examined in terms of rules and principles of the Memorandum of
Association, the freedom of association, and the freedom to provide services,
or the principle of transparency, equal treatment, proportionality, and mutual
recognition. This dialogue establishes legal basis for certain PPP forms in
very complex projects for which the Contracting Authority has a particular
need and is looking for the economic operator offering the optimal technical
solution.

In the EU, the PPP policy has proved to be efficient when
implemented at the beginning of the contractual purchase of a public good
from the private sector. The manner in which EU public sector implements
PPP is called private financial initiative.

Only a well-organized application of PPP can produce good
results. It must also be accompanied by a clearly defined national policy
and PPP project implementation program. PPP projects in various stages
are being implemented in the markets all over the world. In the EU
member states and candidate countries PPP has also been implemented
not only because of its convenience, but as part of an overall reform of
the public service market which, through deregulation and privatization,
is supported by international financial organizations such as the
International Monetary Fund, the World Trade Organization, and the
World Bank. The European Investment Bank does not promote PPP
implementation, although it supports it if a country demands it, which, we
believe, should be changed in the future.

SERBIA AND NEIGHBORING COUNTRIES

The implementation of PPP in a market economy primarily depends
on the national law. Constantly striving towards improvement of the
existing legal framework so as to remove obstacles for PPP
implementation, Serbia and its neighboring countries, similar to the EU
member states, are conducting a legal reform regarding the subject matter.

The existing legislation on PPP in the Republic of Serbia is
comparable to European legislation, as PPP is being implemented in
accordance with the reformed national regulations as well as with the rules,
activities, and standards prescribed by international organizations’ legal
acts (Vukicevi¢ & Vukicevi¢, 2013, p. 191). Following the trends in EU
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legislation, the Republic of Serbia reformed its PPP legislation and enacted
the Law on Public-Private Partnership and Concessions in 2011. This law
was primarily enacted to promote public infrastructure construction and
improve public services.

However, although this law completes the PPP regulation, the subject
matter is still being governed by different laws. The institution of PPP is
directly governed by the Law on Public-Private Partnership and Concessions
and the Law on Public Procurement (2012). The former stipulates conditions
and the manner of project design, proposal, and approval of PPP projects.
The latter does not explicitly mention the institution of PPP. However, since
the Law on Public-Private Partnership and Concessions clearly states that
provisions of the Law on Public Procurement apply, the latter indirectly
becomes part of the Law on Public-Private Partnership. One of the basic
principles of the Law is the public interest protection principle, which implies
the obligation of the Contracting Authority to ensure that a private party
exercising its rights will not violate legally defined public interest (Law on
Public-Private Partnership and Concessions, 2001, Art. 6).

Different PPP models coming into existence in the countries discussed
above lead us to conclude that the classic public service models, where the
state itself organizes, finances, and provides public services, are gradually
and inevitably being abandoned.

The practical PPP application in Serbia and its EU candidate state
neighbors is still underdeveloped due to limited PPP expertise, low
awareness of its good practices in the EU, and inadequate institutional
solutions (Brki¢, & Kotarski, 2012, p. 310). In Serbia, most PPP projects
have been implemented in the area of waste management. Croatia stands out
in the region owing to its good legal framework for PPP project
implementation (Law on Public-Private Partnership of the Republic of
Croatia, 2012) and establishment of PPP agencies. Furthermore, Croatia pays
special attention to expert training for PPP implementation, evaluation, and
validation, and implements such projects primarily in the domain of science
and education, technology, environment, and public administration facilities
construction. Highways, schools, and sports facilities have been constructed
in Croatia following the PPP model (Sinkovi¢ & Klari¢, 2007, p. 387).

In contrast to Croatia, Boshia and Herzegovina has not yet enacted
the Law on Public-Private Partnership, although the Bill was completed
in 2010. The implementation of PPP projects is governed by the Law on
Concessions (Bosnia and Herzegovina, 2008) and the Law on Public
Procurements (Bosnia and Herzegovina, 2004), and is almost entirely
limited to the highway construction project. Although Serbia has legally
defined the area of public-private partnership (Law on Public-Private
Partnership, RS, 2009), not a single project has been implemented yet.
The cantons of the Federation of Bosnia and Herzegovina implement PPP
projects following their own legislative framework. For example, the
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canton of Sarajevo and the Una-Sana canton possess public-private
partnership laws.

The foregoing review of PPP legislation in some countries of former
Yugoslavia shows that PPP legislation appeared in the Republic of Serbia
only after this form of business-financial cooperation was established in
other former Yugoslav republics. In these countries, it was based on the
previously defined model and took the shape of financial-technical support
implemented by foreign experts in cooperation with local experts associated
with non-profit and non-government organizations. It first appeared as state
donation, but it was later regulated by law and became a part of the PPP
business practice in the so-called ‘young market economies’.

Observing the principles of good practice and project feasibility,
growing markets, especially those in Southeastern Europe, started off by
implementing PPP in the economic infrastructure sector, which was followed
by the sector of social infrastructure. Currently the economic sector is still in
the lead, being a fertile ground for PPP implementation. Because successful
PPP implementation is complex, public service market must remain open
while numerous obstacles in these countries are being removed. They include
inadequate education, lack of awareness of good PPP practices, especially
when project funding is concerned, and absence of state, regional, or local
government institutions implementing PPP.

With the exception of Greece, there is not a single Southeastern
European country with a specific legal framework regulating PPP project
implementation. Partners of the public sector are private companies from
other countries, unacquainted with the taxation system, which foresees no
deductions for such projects, the vast and complicated administration, and
high credit risk. Foreign private companies perceive these as unstimulating
factors. Furthermore, the Southeastern European market is burdened with the
traditional belief, customary in all planned economies, that the public sector
should provide services of public interest free of charge. Consequently, the
question is how to establish the obligation of the end user to pay the fee for
the service?

We have identified adverse circumstances which still affect the
outcome of PPP projects in Southeast European countries. However, the
current situation shows that most countries in the region continually
implement PPP projects, which are at various stages. More than a half of
thirty or so PPP projects are being implemented in the transport sector
(road infrastructure), while there are no such projects in the domain of
social infrastructure.

International financial institutions and organizations have a
particularly important role for PPP implementation. Their role, however,
should be limited to short-term assistance; otherwise, the public sector will
become passive, less ready to expand its own capacities, and unwilling to
take responsibility. The PPP project implementation in Southeastern
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European countries is aided by the Southeast European Regional Cooperation
Council (RCC, 2008) and the European Public Private Partnership Expertise
Center (EPEC, 2009), which promotes dissemination of good public-private
partnership practice in EU member states and candidate countries.

The PPP implementation with economically superior foreign
partners can produce negative consequences for the public sector of
Southeastern European economies, including parallel extraction of extra
profit (Gabor, 2010, p. 17). If applied non-critically by economic policy
creators, the legal principle of protection of public interests could become
a principle by which the private partner is allowed to do anything except
what is explicitly prohibited by the law. This principle, although applicable in
the private sector, is unacceptable in the public sector, which is based on
other assumptions (public property, public legal entities, public funds, special
legal rules for the public sector, etc.) and different principles. Consequently,
the scholars point out that it is wrong to presume that direct foreign
investments can solve all the problems of the developing economies and that
foreign investors should be an endlessly privileged party in a joint venture
(Knezevi¢, 2013). Such an approach drives states to offer more incentives for
foreign investors than they can realistically provide.

The principle of equality of contractual parties in PPP public contracts
is sometimes interpreted as a relationship of parties based on equality and fair
balance of wills. Although completely legally inaccurate, such an
arrangement creates favorable conditions for private foreign investments into
domestic infrastructure. In legal terms, it is exactly in this aspect that public
contracts differ from private ones: the contractual parties are not equal in
declaration of will (the public partner represents public authority), and the
public partner cannot act in the way the private partner can, because its will is
not autonomous (Dabi¢, 2002, p. 18).

CONCLUSION

Current business practice indicates a possible solution for the
problem of procuring funds for large project implementation: establishment
of PPP and pooling of state and private capital. Different PPP models
applied in the countries we discussed here make large project implementation
less uncertain, regardless of the project stage. They also make it possible to
safeguard various interests, as the presence of the private sector in the public
interest domain does not necessarily reduce the role of the state. It simply
alters both the state’s role and the manner of state’s involvement. Adequate
legislation in the Republic of Serbia and the above mentioned countries
should enable the state to control how public interest is served through
institutional supervision of the private partners involved in PPP projects.
Current Serbian legislation has been harmonized with the EU law, which is



392

a precondition for PPP. Whether the Law on Public-Private Partnership and
Concessions will prove to be an efficient legal solution remains to be seen.

The PPP implementation can be further developed through the
exchange of best PPP practice between the EU member states and candidate
countries. The specific legislation governing PPP cannot be the universal
solution to all the problems in PPP projects. The PPP framework in the EU is
methodologically different, so the legislation in this subject matter comprises
laws on public procurements or laws on concessions.

Although national legislation is constantly being improved, we
conclude that there are still obstacles in PPP implementation. Each European
country, candidate countries included, should consider other countries’
results in PPP implementation, approaching each project individually in order
to identify newly created, applicable, and effective rules shaped to meet the
real needs. As for future PPP implementation in the business practice of
Serbia and other Southeastern European countries, considerable caution
should be taken when interpreting the principle of public interest protection,
especially concerning the claim that the private partner is allowed to do
anything except what is strictly prohibited by law, which is not applicable in
the public sector, as it is based on substantially different assumptions.
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JA/BU TPOLEC UMIVIEMEHTAITUMJE JABHO
INPUBATHOI'-ITAPTHEPCTBA
(EY, CPBUJA U 3BEMJBE U3 OKPYXKXEIbA)

Mupjana Knexesuh
Yuuepsuret y Kparyjesity, EkoHomcku ¢axynret, Kparyjesam, Cp6uja

Pe3ume

IIpenmer ananmu3e je peryiaaTOpHH OKBHp jaBHO-TIPHBATHOT HmapTHepcTBa y EVY,
Cpbuju m 3emibaMa U3 OKpykKema. L[Wb pama je ma ce Kpo3 MpHKa3 OCTBApEHOT
CTeNeHa WMIUIEMEHTAllje jaBHO-NPUBATHOT IApTHEPCTBA y TOCIOBHY Mpakcy
TPXKUIIHE NPUBPEZE jefHE 3eMJbE YKaXKe Ha BAKHOCT IIpolLieca Capajie jaBHOT U
HPHUBATHOT CEKTOpa. AyTOp y YBOZHOM Jielly yKa3yje Ha 3Hauaj CTAaOWIHOT MOCIOBHOT
OKpYyXeHha U HBEeroBO MOJICTHIAJHO ACNOBake Ha CTpaHe yiarade. Takole Hariamasa
a capaima jaBHOT M IIPHBATHOT CEKTOpa IOBOAM 1O MpPOMEHEe aMOWjeHTa 3a
nHBecTHpame. Kpo3 1ojMOBHO oxpeleme jaBHO-TIPHBAaTHOT MapTHEPCTBA U
KOMIIapaTHBHM NPHKa3 H3BOpa IpaBa y HpeaMeTHoj obmactu y EY, a name u y
Cpbuju u 3emjpamMa U3 OKpYKeHmha ayTop Aaje mocebaH OCBPT Ha HealeKBaTaH
HOPMATHBHU OKBHp 32 MMIUIEMEHTALIM]y jaBHO-IPHBATHOT IIapTHEPCTBA. Y pajy ce
nonasu oJ xunorese na y CpOuju Kao U y 3eMibaMa U3 OKpYXKeHa Koje ce Hajase y
npouecy mnpucrynmawa EVY mocToju M jajbe HENOBOJBHO pa3BHjeHa Mpakca
CrpoBOlera jaBHO-TIPUBATHOT MTAPTHEPCTBA KaKO 300T Helo3HaBamwa MoJpyyja jaBHO-
NPHUBaTHOT NMapTHEPCTBA U eroBe nobpe npakce y EY, Tako u 300r HeageKBaTHHX
MHCTUTYIIMOHAHUX pelieha. ANEKBAaTaH PErylaTOpPHU OKBHpP Tpeba aa JoBoIe /0
JUHAMUYHHjET pa3Boja jaBHO-NPUBATHOT MApTHEPCTBA, TaKO Ja ayTop ykasyje Ha
notpedy HEroBOr ycarjiallaBama Kao M CTaJHOr moOosbluama. Pajx 3aBpiiaBa
3aKJBYYKOM JIa M BaH 3aKOHCKE PETyJIaTHBE IOCTOje OpOjHEe MpenpeKe y crpoBohemy
JjaBHO-TIpUBATHOT TAapPTHEPCTBAa, W KPaTKUM TIIpernopykama Koje Ou Tpedano
Pa3MOTPUTH NPUINKOM pellierhe Mpodiema cripoBoljema mpojexara jaBHO-IIPUBATHOT
MapTHEePCTBa.



